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Easier Now to Restrain a Call on a Bank Guarantee  
 
I t  is  sett led law that an uncondit ional “on -demand” performance bond or bank 
guarantee ( “Guarantee”)  is  independent of  any under lying contract between the  
par t ies .  I t  is  not open to the cour t to impart  in to the Guarantee a requirement to have 
regard to,  or  to inquire in to, any breach of  any obl igat ion of  such under lying contract .
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An injunct ion wi l l  not be granted against  a bank to restra in i t  f rom paying the 
benef ic iary,  pursuant to a Guarantee, upon a val id wr it ten demand.
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However , an injunct ion to restra in the benef ic iary f rom making a cal l  on or receiv ing 
payment under a Guarantee may be obta ined i f  one succeeds in establ ish ing f raud.
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Two recent  dec is ions of  the Malaysian Court  of  Appeal have expanded the except ion to 
include “unconsc ionabi l i t y”  on the par t of  the benef ic iary in making a demand on a 
Guarantee as a ground for  the court  to intervene.
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Although the Cour t of  Appeal  has not def ined “unconscionabi l i ty” ,  i t  sa id that  to 
establ ish “unconsc ionabi l i t y”  there must be p laced before the court manifest or  s trong 
evidence of  the a l leged unconsc ionable conduct,  and not merely a bare assert ion. This  
means the person seek ing to injunct the benef ic iary must es tabl ish  a pr ima facie case 
of  lack of  bona f ides .   
 
Examples of  “unconscionabil i t y”  may inc lude,  but  are not l im ited to,  the fo l lowing:  
 
(a)  Where an unfa ir  advantage has been gained by an unconscient ious use of  power  

by a s tronger party against a weaker  one;
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(b)  Unfa irness, as dis t inc t f rom dishonesty or f raud, or conduct so reprehens ib le or  

lack ing in good fa i th that a cour t of  consc ience would ei ther res tra in the party or 
refuse to ass is t the party;
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(c)  An act  which is not  cons istent wi th equi ty or  good consc ience;
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(d)  Where the benef ic iary made a cal l  based on a breach induced by their  own 

defaul t .
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These dec is ions of  the Cour t of  Appeal  are a welcome development of  the law. Rel ief  
can now be obtained on a wider basis  as opposed to the h igh standard of  proof  that is  
required to establ ish f raud.  
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