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Personal Data Protection Act 2010*

by Foong Cheng Leong and Halina Jael Abu Bakar

fter a long wait, the Personal

Data Protection Act 2010 [Act
709] (“the Act”) has finally been
passed. The Act seeks to regulate the
processing of personal data of indi-
viduals involved in commercial trans-
actions by data users so as to provide
protection to the individual’s personal
data, thereby safeguarding the inter-
ests of such individual.

The enactment of the Act is timely,
for information can be transferred
and transmitted seamlessly and some-
times, effortlessly. From the tradition-
al snail mail to the social networking
tool of “Tweet-ing”, personal and
often very important information can
now be easily shared.

New technologies and changing mar-
ket trends are also contributing to the
increasingly important role of infor-
mation in the global market economy.
This information, in particular the
personal data of individuals involved
in commercial transactions, has be-
come a valuable commodity.

Legislation to protect personal data
has been enacted in jurisdictions such
as Hong Kong, New Zealand, Canada
and the European Union. The Act is
similar to legislation enacted in those
countries.

*  All references are to this Act, unless otherwise stated
1 Section 1(2)

inted by D’ Attaphouse Sdn Bhd
8-1 Jalan Jalak 2, Taman Sri Bahtera, 56100 Cheras Kuala Lumpur

Notwithstanding the passing of the
Act, it will only come into operation
once the Minister responsible for the
protection of personal data makes
a notification in the Gazette, and he
can appoint different dates for differ-
ent provisions of the Act.' As at the
date of this article, the Act has not yet
come into operation.

Personal data

Under the Act, “personal data” means
“any information in respect of com-
mercial transactions, which —

(a) is being processed wholly or
partly by means of equipment
operating automatically in re-
sponse to instructions given
for that purpose;

(b) is recorded with the intention
that it should wholly or part-
ly be processed by means of
such equipment; or

(c) is recorded as part of a rele-
vant filing system or with the
intention that it should form
part of relevant filing system,

that relates directly or indirectly to
a data subject, who is identified or
identifiable from that information or
from that and other information in the
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any sensitive personal data and expression of opin-

ion about the data subject; ...”.”

In view of the above, personal data may take vari-
ous forms, such as the following:

(I) name;

(2)  passport/identity card number;
(3) telephone number;

(4) photograph;

(5) fingerprint; or

(6) DNA.

There may be other data which are used daily by
individuals but may not be considered as “personal
data” under the Act. For example, e-mail addresses
are used daily by individuals and each e-mail ad-
dress is unique to an indi-

Operation and application of the Act
The Act only applies to:
(a)  personal data which is processed:

(b) any person who processes and any person
who has control over or authorizes the pro-
cessing of any personal data in respect of
commercial transactions and such a person is

99.3

a “data user”;” and

(c)  toaperson in respect of personal data if —

(1) the person is established in Malaysia
and the personal data is processed,
whether or not in the context of that
establishment, by that person or any
other person employed or engaged by
that establishment; or

2) the person is not

vidual. However, an e-mail There may be Othel' data established in Malaysia, but
address per se may not be  which are used daily by uses equipment in Malaysia

“personal data” as it may

for processing the personal

or may not directly iden- indiVidualS but may not be data otherwise than for the

tify an individual —user @ considered as

gmail.com, for instance,

29
does not directly identify data” under the Act.

an individual. However, an

e-mail address with a per-

son’s full name directly identifies an individual and
may be considered as “personal data”.

In a recent decision, the Administrative Appeals
Board from the Office of the Privacy Commissioner
for Personal Data, Hong Kong held that an e-mail
address could be personal data.

Section 4
Section 2(1)
Section 2(2)
Section 4

(VRN S

“personal purposes of transit through
Malaysia.’

A data user is a party:

113

.. who either alone or jointly or in common
with other persons processes any personal data
or has control over or authorizes the processing
of any personal data, but does not include a data
processor”.’

The Act envisages situations where the processing
is shared, that is, more than one data user processes
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the personal data, or when more than one data user
is able to access the pool of personal data. As an ex-
ample, where a number of subsidiary companies in
a group share a common database of personal data,
each subsidiary company would constitute a “data
user” under the Act.

On the other hand, the individual who is the subject
of the personal data is a “data subject” under the
Act. Following from this, it is arguable that the Act
is aimed at protecting the personal data of individu-
als only, and not that of companies or societies.

The term “process” or “processing” in relation to
personal data has a wide meaning to the extent that
it can cover almost anything that might or can be
done with personal data. It is defined as “collecting,
recording, holding or storing the personal data or
carrying out any operation or set of operations on

the personal data”.’

A commercial transaction is one:

“... of a commercial nature, whether contractual
or not, which includes any matters relating to the
supply or exchange of goods or services, agency,
investments, financing, banking and insurance,
but does not include a credit reporting business
carried out by a credit reporting agency under
the Credit Reporting Agencies Act 20107,

At this juncture, it is unclear whether the Act would
apply to an employer-employee relationship. A con-
tract of services may be considered as “supply or

Ibid
Ibid
Section 3(2)
Section 3(1)
Section 5(1)
Section 5(2)

—_— 0 00 3

-o

exchange of services”. In an abundance of caution,
it is advisable that employers adhere to the Act.
The Act would not apply to:

(a)  any personal data processed outside Malay-
sia unless that personal data is intended to be
further processed in Malaysia;®

(b)  Federal and State Governments;’ and

(c)  any personal data collected for non-commer-
cial transactions.

Processing personal data —
Seven principles of the Act

Each data user, in processing personal data, must
comply with the following principles:"’

(a) the General Principle;

(b) the Notice and Choice Principle;

(©) the Disclosure Principle;

(d) the Security Principle;

(e) the Retention Principle;

® the Data Integrity Principle; and

(2) the Access Principle.

Failure to abide by the above principles amounts
to an offence. Upon conviction, the data user is li-
able to a fine not exceeding RM300,000 or to im-

prisonment for a term not exceeding two years or
to both."

Below is a summary of each principle:
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Section  Principle

6

General

Description

1.

All personal data other than sensitive personal data can only be processed once the
data subject has given his consent to the processing of his personal data.'

All sensitive data processed must be done in accordance with s.40."

However, a data user may process personal data about a data subject if the processing
is necessary for'* —

(a) the performance of a contract to which the data subject is a party;

(b) the taking of steps at the request of the data subject with a view to entering into
a contract;

(c) compliance with any legal obligation to which the data user is a subject, other
than a contractual obligation;

(d) the protection of the vital interests of a data subject;

(e) the administration of justice; or

(f) the exercise of any functions conferred on any person by or under any law.

Personal data shall only be processed if it is:"

(a) for alawful purpose directly related to an activity of the data user;
(b) necessary for or directly related to that purpose; and

(c) adequate but not excessive in relation to that purpose.

* The Act does not define “consent”. Although consent can be expressed or implied, it is
our view that a positive act should be taken to communicate consent. For example, a form
requiring certain information can contain an option for the individual to allow or forbid the
processing of his personal data for purposes other than the subject matter to which the form
relates. Consent should not be assumed if the individual fails to state his option or reply to
state its consent for the personal data to be processed.

. . 16
Consent, once given, can be withdrawn under s.38.

Notice and
Choice

All data users must inform a data subject, in writing which shall be in the national and
English languages:

(a) that personal data is being processed and provide a description of it;

(b) the purpose of the personal data being collected and processed;

(c) the source of the personal data;

(d) the data subject’s right to request access to and to request correction of the
personal data and contact details of the data user if there are any inquiries or
complaints on the personal data;

Section 6(1)(a)
Section 6(1)(b)
Section 6(2)
Section 6(3)

The data subject may withdraw via written notice consent to the processing of personal data of which he is the data subject. The data user shall cease to process the personal data
upon receiving the notice. Failure to comply is an offence.
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Section  Principle Description
7 Notice and (e) the class of third parties to which the data user discloses the personal data;
Choice (f)  of the choices and means offered to the data subject to limit the processing
of personal data, including personal data of other data subjects which may be
identified from that personal data;

(g) whether it is obligatory or voluntary for the data subject to supply the personal
data; and

(h)  whether it is obligatory for the data subject to supply the personal data and
consequences if the data subject fails to provide the personal data.

2. The notice must be given as soon as practicable —

(a) When the data subject is asked to provide the personal data;

(b)  When the data user collects the personal data of the data subject; or

(c) In any other case, before the data user uses the personal data for any other rea-
son than that for which the personal data is collected or discloses the personal
data to third parties.

* The data user must inform the data subject of all the information prescribed in s.7(1), and
not just part of it.
8 Disclosure 1. Subject to consent of the data subject, personal data shall not be disclosed:

(a) for any other purpose other than the purpose for which it was disclosed at the
time of collection or a purpose directly related to the purpose it was disclosed at
the time of collection; or

(b) to any party other than the third party of the class of third parties stated in the
written notice provided by the data user under s.7(1).

* Notwithstanding the Disclosure Principle, the Act allows disclosure of personal data in
circumstances specified in s.39.
9 Security 1. A data user must take practical steps to protect the personal data from loss, misuse,

modification, unauthorized or accidental access or disclosure, alteration or destruc-
tion, taking into account:

(a) the nature of the personal data and potential harm that would result if it is not
protected;
(b) the place or location as to where the personal data is stored;
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Section

9

Principle

Security

Description

(c) the security measures incorporated in any equipment which stores the personal
data;

(d) the measures taken to ensure the reliability, integrity and competence of person-
nel having access to the personal data; and

(e) the measures taken to ensure the secure transfer of the personal data.

2. A data user must ensure that the data processer provides sufficient guarantee in re-
spect of the technical and organisational security measures and ensure that reasonable
steps are taken to ensure compliance with the security measures.

*It is not clear what “practical steps” means under the Act but it arguably should be the
measures that can be taken by the data user. Thus, the data user would need to identify the
appropriate measures taken in respect of the nature and type of personal data processed in
adopting “practical steps” to protect the personal data.

10

Retention

1. The personal data processed shall not be kept longer than necessary for the fulfilment
of the purpose.

2. The data user must take all reasonable steps to ensure that all personal data is de-
stroyed or permanently deleted if it is no longer required for the purpose for which it
was processed.

11

Data
integrity

The data user must take all reasonable steps to ensure that the personal data is accurate,
complete, not misleading and kept up-to-date, having regard to the purpose, including any
directly related purpose for which the personal data was collected and further processed.

12

Access

A data subject must be provided access to his personal data held by the data user and be
able to correct his personal data, except where compliance with a request for such access or
correction is refused under the Act.

6 Legal Herald -
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Disclosure of personal data

Although the Act requires the consent of the data
subject before any personal data can be disclosed,
s.39 also allows disclosure of personal data in the
following circumstances:

(a) the disclosure —

(i) 1is necessary to prevent crime or for
the purpose of investigations; or

(i1) is required or authorized by law or by
an order of court.

(b)  The data user acted in reasonable belief that
he had the legal right to disclose the personal
data to another party;

(c)  The data user acted in reasonable belief that
he would have had the consent of the data
subject if the data subject had known of the
disclosing of the personal data and the cir-
cumstances of such disclosure; or

(d)  The disclosure was justified as being in the
public interest in the circumstances deter-
mined by the Minister.

Sensitive data

Under the Act, a distinction has been made between
“sensitive personal data” and “personal data”. “Sen-
sitive personal data” is:

“... any personal data consisting of information
as to the physical or mental health or condition
of a data subject, his political opinions, his reli-
gious beliefs or other beliefs of a similar nature,
the commission or alleged commission by him
of any offence or any other personal data as the

17  Section 4

Minister may determine by order published in
99 17

the Gazette”.

Any disclosure of sensitive personal data must be
done in accordance with s.40 of the Act, which re-
quires a data user to be more careful in processing
sensitive personal data.

Due to the nature of sensitive personal data, a higher
restriction is imposed for data users in processing it.
A data user must not process sensitive personal data
unless with the explicit consent of the data subject.
While “explicit consent” is not defined in the Act,
arguably, the data subject should be required to pro-
vide his clear and express consent to the processing
of his sensitive personal data.

Notwithstanding the requirement for explicit con-
sent from the data subject, s.40 of the Act also allows
the processing of sensitive personal data where:

(a) the processing is necessary —

@) to exercise or perform any right or
obligation which is conferred or
imposed by law on the data user in
connection with employment;

(i) in order to protect the vital interests
of the data subject or another per-
son, in a case where consent cannot
be given by or on behalf of the data
subject or the data user cannot rea-
sonably be expected to obtain the
consent of the data subject;

(iii)  in order to protect the vital interest
of another person, in a case where
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consent by or on behalf of the data
subject is unreasonably withheld;

@iv)  for medical purposes and is under-
taken by a healthcare professional;

) for any legal proceeding;
(vi)  to obtain legal advice;
(vii)  for the administration of justice;

(viii) for the exercise of any functions
conferred by law; or

(ix) for any purpose as the Minister
thinks fit, or

(b)  the information contained in the personal
data has been made public as a result of steps
deliberately taken by the data subject.

It is an offence to process sensitive data contrary
to s.40 of the Act. If convicted, a data user will be
liable to a fine not exceeding RM200,000 or to im-
prisonment for a term not exceeding two years or
both.

Registration of data users

Under s.14, the Minister may, by an order published
in the Gazette, specify a class of data users which
must register itself as data users under the Act. At
present, there is no such specification.

A data user who wishes to register under the Act
must apply to the Personal Data Protection Com-
missioner' (“the Commissioner’), who may register
the applicant and issue a certificate of registration,
or refuse the application.” The Commissioner may

18 Section 15(1)
19  Section 16(1)
20 Section 16(2)
21 Section 16(4)
22 Section 47(1)
23 Section 93

also impose conditions or restrictions in the certifi-
cate of registration.”

The class of data users who must be registered un-
der the Act is unknown at the moment. However,
we are of the view that these may be telecommu-
nications, insurance, banking, pharmaceutical and
entertainment companies.

On the assumption that a data user falls within the
class of data users which must register and fails to
do so, yet processes personal data without a certifi-
cate of registration, the said data user has commit-
ted an offence. This offence, upon conviction, is
subject to a fine not exceeding RM500,000 or to an
imprisonment for a term not exceeding three years
or both.”

Personal Data Protection Commissioner

The Commissioner will be appointed by the Minis-
ter for the purposes of carrying out the functions and
powers assigned under the Act.”” One of the Com-
missioner’s functions is to receive complaints from
the public on any contravention of the Act and to
investigate the same. His decision can be appealed
by way of an appeal to the Appeal Tribunal.”

Transfer of personal data overseas

The Act prohibits the transfer of personal data to a
place outside Malaysia unless to such place as spec-
ified by the Minister, upon the recommendation of
the Commissioner, by notification published in the
Gazette.

Notwithstanding the said prohibition, a data user
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may transfer any personal data to a place outside
Malaysia if —

(a)  the data subject has given his consent to the
transfer;

(b)  the transfer is necessary for the performance
of a contract between the data subject and the
data user;

(c)  the transfer is necessary for the conclusion or
performance of a contract between the data
user and a third party which —

(i) 1is entered into at the request of the data
subject; or

(i1) is in the interests of the data subject;

(d)  the transfer is for the purpose of any legal
proceedings or for the purpose of obtaining
legal advice or for establishing, exercising or
defending legal rights;

(e)  the data user has reasonable grounds for
believing that in all circumstances of the
case—

(i)  the transfer is for the avoidance or mit-
igation of adverse action against the
data subject;

(i) it is not practicable to obtain the con-
sent in writing of the data subject to
that transfer; and

(iii) if it was practicable to obtain such con-
sent, the data subject would have given
his consent;

® the data user has taken all reasonable pre-
cautions and exercised all due diligence to

24 Section 30

ensure that the personal data will not in that
place be processed in any manner which, if
that place is Malaysia, would be a contraven-
tion of this Act;

(g)  the transfer is necessary in order to protect
the vital interests of the data subject; or

(h)  the transfer is necessary as being in the pub-
lic interest in circumstances as determined
by the Minister.

A data user who contravenes the above prohibi-
tion is liable to a fine not exceeding RM300,000 or
to imprisonment for a term not exceeding two (2)
years or to both.

Right of data subjects

A data subject has various rights to his personal data
kept by data users. These are:

Right of access to personal data™

An individual is entitled to be informed by a data
user whether personal data of which that individual
is the data subject is being processed by or on behalf
of the data user. A requestor may, upon payment of
a prescribed fee, make a data access request in writ-
ing to the data user for information of the data sub-
ject’s personal data that is being processed by or on
behalf of the data user and to have communicated
to him a copy of the personal data in an intelligible
form.

A data user must comply with the request not later
than 21 days from the receipt of the request but may
refuse to comply with the request under a few cir-
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cumstances. For example, the request does not have
enough information for the data user to locate the
information.

Right to correct personal data™

A data subject has the right to make a data correc-
tion request in writing to the data user that the data
user makes the necessary correction to the personal
data. A data user must comply with the request not
later than 21 days from the receipt of the request but
may refuse to comply with the request under a few
circumstances.

Right to withdraw consent™

A data subject may by notice in writing withdraw
his consent to the processing of personal data in re-
spect of which he is the data subject. The data user
shall upon receiving the notice, cease the processing
of the personal data. Failure to comply with this re-
quirement attracts a fine not exceeding one hundred
thousand ringgit or to imprisonment for a term not
exceeding one year or to both.

Right to prevent processing likely to cause damage
or distress”

A data subject may, at any time by notice in writ-
ing to a data user, require the data user at the end of
such period as is reasonable in the circumstances,
to cease processing any personal data in respect of
which he is the data subject if, based on reasons
stated by him —

(i) the processing of that personal data or
the processing of personal data for that

25 Section 34
26 Section 38
27 Section 42
28 Section 43
29 Section 43(5)

purpose or in that manner is causing or
is likely to cause substantial damage or
substantial distress to him or to another
person; and

(i1) the damage or distress is or would be
unwarranted.

The data subject may refuse to comply with the no-
tice under certain circumstances, for example, if the
data subject has given consent to the processing of
the personal data.

Right to prevent processing for purposes of direct
marketing™

A data subject may, by notice in writing to a data
user, require the data user to cease or not to begin
processing his personal data for purposes of direct
marketing. “Direct marketing” means the commu-
nication by whatever means of any advertising or
marketing material which is directed to particular
individuals.”

Conclusion

The Act provides that where a data user has col-
lected personal data from the data subject or any
third party before the date of coming into operation,
he shall comply with its provisions within three
months from such date.

Notwithstanding the grace period of three months,
it is advisable that data users start complying with
the provisions of the Act as soon as possible. Any
use of personal data by a data user would require
consent, hence data subjects should start acquiring
consent from data users to use the personal data.
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Other than the aforesaid, data users may also want to
consider the following:

(1)  All documents such as customer forms should
be reviewed to determine whether they com-
ply with the Act;

(2)  Avoid collecting sensitive information;

(3)  For companies that deal directly with indi-
viduals, designate a special officer to deal
with any personal data matters at the ground

level;
(4)  Appoint a privacy officer such as Chief Pri- .
Offi to deal with pri lated t Foong Cheng Leong Halina Jael Abu Bakar
vacy cer to deal with privacy-related mat- fcel@lh-ag.com hj@lh-ag.com
ters;
(5) Implement security and procedures to protect About the authors
personal data from being abused; Foong Cheng Leong and Halina Jael Abu Bakar are Senior Associates
with the Intellectual Property Practice Group and the Transactional
(6) Implement procedures to handle customer Services (Mergers & Acquisitions) Practice Group in the Corporate
complaints and announce the same to all cus- and Conveyancing Department, respectively.
tomers; and

(7)  If a third party is appointed to handle the per-
sonal data, ensure that terms and conditions
are set out properly to control the process of
personal data. LH-AG
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Trends Creating Green Business Opportunities
by Genelle Chung Sim Yee

The market for eco-friendly products and services
is exploding. If you are thinking of starting a new
business or need to revamp your existing company,
the current climate is ideal for entrepreneurs to enter
the green industry and take advantage of new, un-
touched opportunities.

There are many reasons to be a green entrepreneur,
but more importantly, the increasing trend is a solid
base for a successful business opportunity. Society
has triggered the green move-

cost-effective green technology. Malaysia first ven-
tured into the field with the launch of the National
Green Technology Policy in July 2009.

As outlined in Strategic Thrust 1 of the policy,” the
government’s emphasis on energy, building, water
and waste management, and transportation sectors
aims to harness green technology development in
the country, which would be the catalyst to acceler-
ate the national economy and promote sustainable
development.

ment, which has recently been “We need to gO gl‘een. We

supported by government and
is waiting for businesses to take
advantage.

Going green is a big business

trend — so big, in fact, that it in green technology.”

is not one trend but comprises

several. For many, the move is

seen as timely as in the 21st century, green technol-
ogy would encourage the growth of the green revo-
lution, and, at the same time, provide new business
opportunities.

“We need to go green. We have to provide enough
incentives for the private and public sectors to in-
vest in green technology,” Malaysian prime minis-
ter Datuk Seri Najib Razak asserted in July.'

Of course, the rapid growth of green business is
not without challenges — the three biggest ones of
which with regard to environmental sustainability
are environmental awareness, renewable energy and

have to provide enough
and public sectors to invest Technology and Water

Scheming to go green

As a way forward, the

(previously the Ministry
of Energy, Water and
Communications) (“the
Ministry”) was introduced. A technical arm called
the National Green Technology Centre (GreenTech
Malaysia) also came into being through a restructur-
ing exercise of the then Malaysia Energy Centre, or
Pusat Tenaga Negara.

Green technology research and innovation towards
commercialisation would be intensified, and the in-
centives offered would create strong promotion and
public awareness since it is a new sector. To that
end, the government has come up with the Green
Technology Financing Scheme (“GTFS”) amount-
ing to RM1.5 million, which will be disbursed in the
form of soft loans to companies that are producers
and users of green technology in specific projects

1 “Green technology among priority areas in 2011 Budget” (www.btimes.com.my/Current_News/BTIMES/articless6GREEN/Article)
2 Issued by the Ministry of Energy, Green Technology and Water (www kettha.gov.my/en/content/strategic-thrusts)
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related to the identified sectors. The government
will bear 2% of the total interest/profit rate. In ad-
dition, it will provide a guarantee of 60% on the
financing amount, effectively covering RM900 mil-
lion out of the RM1.5 million, via Credit Guarantee
Corporation, with the remaining 40% to be borne by
participating financial institutions.’

“[T]he government is also considering tax incen-
tives such as tax deduction for contribution towards
environmental funds and tax breaks for buildings
and designs that work harmoniously with nature,
details of which will only be unveiled upon presen-
tation of Budget 2011,”* the prime minister said in
April.

To encourage the use of green technology, in May
2009 Malaysia launched the Green Building Index
or GBI, an industry-recognised green rating tool for
buildings to promote sustainability in the built envi-
ronment and raise awareness about environmental
issues and our responsibility to future generations.’
There are two rating tools, non-residential and resi-
dential. Buildings are assessed on six criteria’ and,
depending on the scores achieved, then awarded
one of four types of ratings: platinum, gold, silver
or certified.

Fiscal incentives’ to stimulate the emergence of
green technology activities include:

(a)  income tax exemption® for the owner of a
new or upgraded building awarded with the
certificate between 24 October 2009 and 31

See www.greenbuildingindex.org
See www.greenbuildingindex.org/how-GBI-works2.html

N0 v bW

December 2014 equal to 100% of additional
capital expenditure incurred by him to obtain
the GBI certificate; and

(b)  stamp duty exemption’ for the purchaser of
a building awarded with the GBI certificate
and executes the sale and purchase agree-
ment between 24 October 2009 and 31 De-
cember 2014 to the extent of the additional
cost incurred to obtain the certificate.

Recognising that effective financial incentives will
be crucial in driving business to explore green tech-
nology and adopt green practices, the Malaysia In-
dustrial Development Authority (“MIDA”) also of-
fers such incentives as:"

(a)  Tax incentives for renewable energy (“RE”)

For companies generating RE for sale and/or
for own consumption, pioneer status with tax
exemption of 100% of statutory income for a
period of 10 years or investment tax allow-
ance of 100% on qualifying capital expendi-
tures incurred within a five-year period, with
the allowance to be set off against 100% stat-
utory income for each year of assessment;

(b) Tax incentives for energy conservation
(“EC”)/energy efficiency (“EE”)

For companies providing EC services and/or
companies which incur capital expenditure
for conserving energy for own consumption,
pioneer status with tax exemption of 100% of
statutory income for a period of 10 years or
investment tax allowance of 100% on quali-

There has been talk of establishing another green fund: see www.btimes.com.my/Current_News/BTIMES/articles/PETER 12-2/Article/index_html
Excerpt from his speech at the Malaysian Green Forum (www.pmo.gov.my/?menu=speech&page=1676&news_id=263&speech_cat=2)

“GBI Tax Incentives: The Valuation Process and the Role of the Quantity Surveyor”, by Loo Ming Chee (www.greenbuildingindex.org/Resources/20100317%20-%20The%20

Role%200f%20Professionals%20in%20GB1/20100317%20-%20GB1%20Tax %20Incentives %20-%20The %20V aluation%20Process %20and % 20Role %200f %20the %20QS %20

-%20MC%20Loo.pdf)
8  Income Tax (Exemption) (No 8) Order 2009 under the Income Tax Act 1967
9  Stamp Duty (Exemption) Order 2009 under the Stamp Act 1949

10 “Tax Incentives and Facilities for Renewable Energy and Energy Conservation/Energy Efficiency” by Lim Bee Vian (www.greenbuildingindex.org/Resources/20091116%20-%20
GBI%20Update%200n%?20Incentives/20091116%20-%20Tax %20Incentives %20And %20Facilities %20Presentation%20(MIDA).pdf)
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fying capital expenditures incurred within a
five-year period, with the allowance to be set
off against 100% statutory income for each
year of assessment;

(¢) Incentives to reduce green house gases or
GHG

Income derived from trading of certified
emission reduction certificates are given in-
come tax exemption under the Income Tax
Act 1967 [Act 53];

(d)  Import duty and sale tax exemption

e exemption from import duty and sales
tax on imported machinery, equip-
ment, materials, components, spare
parts/replacement parts and consumable
(“items”) are provided under s.14(2) of
the Customs Act 1967 [Act 235]; and

* exemption from sales tax on the items
purchased from local manufacturers are
provided under s.10 of the Sales Tax Act
1972 [Act 64].

Incentives (a) to (c) apply to applications received
by MIDA until 31 December 2010. The project must
be implemented within one year from the date of ap-
proval of the incentive. Incentive (d) is effective for
one year commencing from the date the application
is received by MIDA until 31 December 2010.

Eco-labelling

To encourage the spread of green technology, there
is also a need to promote greater labelling of envi-
ronmentally friendly goods and services for easier

11 SIRIM QAS International Eco-Labelling Scheme

identification by consumers, such as “Green Build-

LR INT3

ing Index”, “organic food” and “green tourism”.

Through SIRIM" and ISO," the government is de-
veloping eco-labelling" for local products that will
be internationally recognised. This can then support
its green procurement initiative as well as assist lo-
cal manufacturers in exporting their products.

Expert assistance sought

Since Malaysia is currently still a newcomer to green
technology, it is in need of green technology experts
who are willing to share their experience and know-
how. More importantly, the country needs RE leg-
islation to start off the capacity building as this will
ensure that investments will be secured.

In this regard, the government recently approved the
Renewable Energy Policy and Action Plan which
will be implemented next year once the institution-
al framework for the Renewable Energy Law and
implementing agency are put in place. Accordingly,
the Ministry is drafting a bill on RE that is sched-
uled to be tabled towards year-end."*

Up until 2009, Malaysia had attracted more than
RM12 billion in investments from the solar photo-
voltaic industry through foreign direct investments.

Sustainable living

Among property developers in Malaysia, Sime Dar-
by has embarked on developing EE and sustainable
townships, known as the “Sime Darby Idea House”
project, following the government’s green township

12 “ISO and IEC standard will provide shared international language for energy efficiency and renewables” (www.iso.org/iso/pressrelease.htm?refid=Ref1297)
13 S S Chen, SIRIM Environment & Bioprocess Technology Centre, “Fundamentals of Green Technology”, Technology Business Innovation Forum “The Green Technology —

New Opportunities for Business”, 21 October 2009
14 “Legislation needed to lure green tech investors”

(http://biz.thestar.com.my/news/story.asp?sec=business&file=/2010/4/23/business/6111519)
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in Putrajaya and Cyberjaya. Some 13,200 hous-
es under construction in those two places will be
equipped with EE building materials, such as solar
power heating and energy-saving light bulbs."

As stated in the 10th Malaysia Plan, a sewerage
treatment plant using green technology will be con-
structed in Lembah Pantai, Kuala Lumpur, with
similar plants to follow throughout the country
within the next five years."®

Make others green with envy

Following the success of the first Green Energy
Asia'” — reportedly Southeast Asia’s biggest expo
and conference on green technology — the Minis-
try is looking forward to welcoming more than 600
participants and renowned local and international
experts to the upcoming International Green Tech-
nology & Purchasing Conference."

So here they are: the green trends that entrepreneurs
can capitalise on to make money while making a
difference. With the resources and support avail-
able, environmental companies should prove to be
cost-effective solutions that last for a long time.

15 “Sime plans green township”

(http://biz.thestar.com.my/news/story.asp?file=/2010/4/2/business/5982270&sec=business)

Going green is unlikely to be a passing fad, but the
various trends within the green business movement
will change direction, creating opportunities for new
products and businesses. Entrepreneurs should take
advantage of these opportunities for if they play
their cards right, leveraging on their innovation and
ability to follow current
trends, the move could
well turn out to be a
rewarding venture. So,
let’s go green! LH-AG

Genelle Chung Sim Yee
csy@lh-ag.com

About the author

Genelle Chung Sim Yee is an associate with the Foreign Investment
practice group at Lee Hishammuddin Allen & Gledhill

16  See www.btimes.com.my/Current_News/BTIMES/articles/20100610122533/Article/index_html

17 Held at the Kuala Lumpur Convention Centre in June

18 Themed “Green Future: Low Carbon Green Growth”, the two-day event will kick off on 15 October (www.gpnm.org/conf/dl/igem_%?20brochure.pdf)
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Do Business Promotion Expenses Amount to
Entertainment Expenses?
An Analysis of SM’'s Case*

by Datuk D P Naban & S Saravana Kumar

Every year, businesses allocate substantial sums of
money to promote their business by way of brand-
ing, marketing and advertising. The promotion
strategies may also regularly involve publicising
promotional items to customers and potential cus-
tomers. From a corporate tax perspective, the issue
is whether such business promotion expenses are
deductible against the gross income in determining
the chargeable income of the
business.

(a)  the provision of food, drink, recreation or
hospitality of any kind; or

(b)  the provision of accommodation or travel in
connection with or for the purpose of facili-
tating entertainment of the kind mentioned in
paragraph (a),

by a person or an employee of his in connection with
a trade or business carried

In determining whether on by that person.
Section 33(1) of the Income the expenses were enter-

In recent years, the In-

Tax Act 1967° (the ITA) tajnment or otherwise, the land Revenue Board (“the

states that outgoings and ex-

penses wholly and exclusively court was of the view that

IRB”) has taken the view
that some types of busi-

incurred in the production of gne mMust examine the true ness promotion, like the

income are deductible from

the gross income. However, NAture of the transaction

provision of complimen-
tary items, are entertain-

as recognised by the Federal between the taxpayer and ment and subject expenses

Court in Director General of

Inland Revenue v Rakyat Ber- its customers.

jaya Sdn Bhd,” s.33(1) must be

read in light of s.39 of the ITA,

which expressly prohibits the deduction of certain
expenses. Among others, between 1989 and 2003,
$.39(1)(1) prohibited the deduction of entertainment
expenses unless these fell within one of the provisos
to that provision where deduction was permitted.’

The word “entertainment” is defined under s.18 of
the ITA to include:

[Act 53]
[1984] 1 CLI 219

W = %

incurred in that respect to
the provisions of s.39(1)(/)
of the ITA.

This issue was resolved in Aspac Lubricants (Ma-
laysia) Sdn Bhd v Ketua Pengarah Hasil Dalm
Negeri,* where the Court of Appeal held that the
complimentary mugs, T-shirts and umbrellas given
away by the taxpayer to their customers did not
constitute entertainment. The IRB had rejected the
expenses incurred for the promotional items on the
basis that they were entertainment.

This article was first published in Q2/2010 edition of Tax Guardian. Tax Guardian is the official journal of the Chartered Tax Institute of Malaysia.

Section 39(1)(1) was inserted by s.6 of the Finance Act 1988 [Act 364] and took effect from the year of assessment 1989. The subsequent amendment by s.9(a)

of the Finance Act 2003 [Act 631] allows for half of the entertainment expenses to be deductible expenses from the year of assessment 2004.

4 [2007] 5 CLJ 353
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The Court of Appeal, however, held otherwise. In
determining whether the expenses were entertain-
ment or otherwise, the court was of the view that
one must examine the true nature of the transaction
between the taxpayer and its customers. If the tax-
payer had incurred the expenses for the sole object
of promoting its business, then these could not be
described as entertainment.

Despite the decision in Aspac Lubricants, the IRB
has continued to maintain its position that expenses
incurred to provide complimentary promotional
items are entertainment expenses.

Recently, in SM Sdn Bhd v Ketua Pengarah Hasil
Dalam Negeri,” the IRB insisted that the airfare and
accommodation expenses incurred by the taxpayer
in sponsoring doctors for medical conferences con-
stituted entertainment expenses, the sponsorship be-
ing a form of entertainment.

As the burden is on the taxpayer to establish the
nexus between the business promotion strategy and
the production of income and appreciating that this
may not be an easy task, this article highlights the
grounds argued in SM and the lessons to be learnt
from that case.

Upon examining the arguments of the taxpayer and
the IRB, the Special Commissioners of Income Tax
(“the Special Commissioners”) in SM unanimous-

5 Rayuan No PKCP(R) 26/2008
6 The authors represented the taxpayer in the SM case.

ly ruled in the taxpayer’s favour, and held that the
sponsorship of the doctors was not a form of enter-
tainment.’

SM’s case

In SM, the issue was whether the airfare and accom-
modation expenses incurred by a pharmaceutical
company were entertainment expenses. Among oth-
ers, the taxpayer distributed specialist medications,
which could only be sold to the public with a doc-
tor’s prescription. The taxpayer was also prohibited
by law from advertising those medications to the
public.

In light of these restrictions, the taxpayer developed
a strategy to promote its products. As the sale of the
taxpayer’s medications depended on doctor’s pre-
scription, the promotion strategy was to approach
doctors and educate them on the medical benefits of
these products.

The taxpayer sponsored senior doctors for medi-
cal conferences that featured the taxpayer’s medi-
cations. Most of the conferences were held abroad
and were organised by the taxpayer’s related com-
panies.

Upon returning from the conferences, the senior
doctors were invited to comment on the taxpayer’s
medications at similar conferences organised by the
taxpayer in Malaysia. The local conferences were
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attended by other doctors who were not sponsored
for the medical conferences held abroad.

At the conferences, the taxpayer’s medical repre-
sentatives interacted with the doctors and impressed
upon them the effectiveness of the medications.
Brochures and posters of the taxpayer’s medica-
tions were handed out to the doctors, which in turn
were placed by the doctors in clinics and hospitals.
This strategy enabled the taxpayer to promote its
medications to medical practitioners and the public
through the doctors.

In sponsoring the doctors for the conferences or-
ganised abroad and locally, the taxpayer incurred
airfare and accommodation expenses. The taxpayer
treated the said expenses as deductible expenses un-
der s.33(1) of the ITA.

However, subsequent to a tax audit, the IRB treated
the expenses as entertainment expenses and rejected
them by virtue of s.39(1)(!) of the ITA, holding the
view that the taxpayer entertained the doctors by
sponsoring them for the conferences. The taxpayer,
on the other hand, argued that the expenses were in-
curred solely to promote its business and thus were
deductible expenses under s.33(1).

In advancing the taxpayer’s case in SM, the authors
raised the following four grounds to establish that
the airfare and accommodation expenses were not
entertainment expenses:

7 [1952]2 AIlER 82

(a)  promotion of business;
(b)  increase in sales;

(c)  prohibition from selling and advertising to
the public; and

(d)  the IRB’s inconsistent approach.

(a) Promotion of business

InAspac Lubricants, the Court of Appeal applied the
following paragraph from the English Court of Ap-
peal case of Bentleys, Stokes & Lowless v Beeson:’

“Entertaining  involves  inevitably  the
characteristic of hospitality. Giving to charity
or subscribing to a staff pension fund involves
inevitably the object of benefaction: an
undertaking to guarantee to a limited amount
a national exhibition involves inevitably
supporting that exhibition and the purposes for
which it has been organised. But the question
in all such cases is: Was the entertaining,
the charitable subscription, the guarantee,
undertaken solely for the purposes of business,
that is, solely with the object of promoting the
business or its profit-earning capacity?”

Following Aspac Lubricants and Bentleys, the ques-
tion is whether the airfare and accommodation ex-
penses were incurred by the taxpayer for the sole
purpose of promoting the taxpayer’s business. By
sponsoring the doctors for the conferences and or-
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ganising the local conferences, the taxpayer in SM
successfully promoted and sold its medications.

During the trial, the taxpayer’s marketing manager
testified that the company did not intend to entertain
the doctors by sponsoring them for the conferences.
The taxpayer’s experience has shown that upon par-
ticipating in the conferences, the doctors prescribed
the medications to their patients as they appreciated
the effectiveness of the taxpayer’s medications.
The prescriptions issued by the doctors inevitably
increased the sale of the taxpayer’s medications.
According to the taxpayer, the doctors became the
“ambassadors” of their medications, a finding en-
dorsed by the Special Commissioners.

The taxpayer also established that the conferences
were related to the medications that it sold and the
practitioners attending the conferences were in the
field of medicine, which was related to the medica-
tions sold by the taxpayer.

The exposure to the taxpayer’s medications from
the conferences held abroad resulted in senior doc-
tors playing an influential and meaningful role in
facilitating the registration of the taxpayer’s medi-
cations with the Drug Control Authority of the Na-
tional Pharmaceutical Control Bureau. The registra-
tion enabled the taxpayer to sell its medications in
Malaysia.

8  Section 18 of the Poisons Act 1952 [Act 366]
9 Section 3(1) of the Medicines (Advertisement and Sale) Act 1956 [Act 290]

Further, the senior doctors were also instrumental
in the listing of the taxpayer’s medications with the
Ministry of Health, Malaysia. The listing resulted
in the ministry purchasing huge volumes of the tax-
payer’s medications for public hospitals in Malay-
sia.

(b) Increase in sales

Consequent to sponsoring the doctors and organis-
ing the conferences, the taxpayer saw a tremendous
increase in the sales of its medications, especially
between the years 2001 and 2007.

In 2001, the taxpayer’s total sales were worth
RM37,405,000. By 2007, this figure had risen to
RM61,352,000. It is notable that the taxpayer’s evi-
dence that its sales had increased between 2001 and
2007 as a direct result of the promotion strategy was
not challenged by the IRB during the trial.

(c) Prohibition from selling and advertising to the
public

The taxpayer adopted this promotion strategy as
the law® prohibited the selling of medications to the
public without a doctor’s prescription; nor could it
advertise the products.” However, despite these re-
strictions, the conferences enabled the taxpayer to
indirectly reach the public through the doctors who
attended the conferences.
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(d) IRB’s inconsistent approach

The IRB had also been inconsistent in its approach
as it had allowed the deduction of the registration
fees for the doctors to attend the conferences, but
rejected the airfare and accommodation expenses.
Likewise, it had allowed the deduction of ‘“hotel
conference package” expenses such as hall rental
and meals.

Further, in the past, the IRB had allowed the tax-
payer to deduct the airfare and accommodation
expenses incurred. There was no explanation from
the IRB with regard to its inconsistent approach, al-
though the nature of the conferences and expenses
remained the same.

Conclusion

The grounds discussed above clearly illustrate that
the taxpayer in SM incurred the airfare and accom-
modation expenses as part of its business promo-
tion strategy. The conferences worked as an effec-
tive business strategy for the taxpayer to promote its
medications, given the restrictions that it faced.

The doctors had not been sponsored for the confer-
ences because the taxpayer wanted to entertain or
be hospitable to them, but for the sole purpose of
promoting its medications. This strategy had in-
creased the taxpayer’s sales over the years as more
and more doctors were prescribing its medications.

10 Ketua Pengarah Hasil Dalam Negeri v ELM Sdn Bhd (R1-14-02-09)

It had also led to the Ministry of Health purchas-
ing those medications in bulk. During the trial, the
IRB was unable to challenge the nexus between the
taxpayer’s business promotion strategy and the in-
creased sales. The decisions in Aspac Lubricants
and SM illustrate that the provision of promotional
items or sponsorships do not necessarily amount to
entertainment.

Having said that, the authors wish to highlight that
early this year, the High Court in another case held
that the medical congress expenses incurred by a
taxpayer were entertainment expenses." Unfortu-
nately, no further comments can be made at this
stage as the written grounds of the High Court’s de-
cision have yet to be made available.

Nonetheless, in light of the High Court’s decision,
there is a compelling reason for taxpayers to pro-
vide sufficient evidence to convince the IRB (or
the courts, as the case may be) that the provision of
promotional items or sponsorship was necessary to
their business strategy. Among others, the follow-
ing documents and information may assist taxpay-
ers in establishing their case:

(a)  The brochures circulated to the public help to
indicate the taxpayer’s intention in organis-
ing the promotion strategy;

(b)  Internal discussion papers and business pro-
posal papers highlighting the need for the
provision of promotional items or sponsor-
ship;
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(c)  Some details of the competition faced by the
taxpayer and the promotion strategy adopted
by the competitors;

(d)  Photographs evidencing the success of the
promotion strategy; e.g. the taxpayer in SM
exhibited photographs to establish that the
conferences were successful as the events at-
tracted a large number of doctors; and

(e)  Audited accounts to establish that the taxpay-
er’s sales, turnover and profit had increased
over the years as a direct result of the promo-
tion strategy.

At the same time, the authors urge the IRB to ex-
amine the taxpayer’s intention in providing promo-
tional items or sponsoring customers or potential
customers. The IRB should not adopt the blanket
approach of categorising such expenses as entertain-
ment expenses. For taxpayers, proper tax planning
and documentations are vital to establish that the ex-
penses incurred by them in providing promotional
items or sponsorships were for the sole purpose of
promoting their business. LH-AG

Datuk D P Naban S Saravana Kumar
dpn@lh-ag.com sks@lh-ag.com

About the authors

Datuk D P Naban and S Saravana Kumar are members of the
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border transactions, indirect tax and stamp duty matters.

Datuk Naban and Saravana can be contacted at tax@lh-ag.com
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Competition Law in Malaysia — ‘Just’ Another
Compliance Issue or a Matter for the Board?

by Choong Kien and QOoi Bee Hong

Malaysia’s Competition Act 2010 [Act 712] (“the
Competition Act”), which Parliament passed in
June, is expected to come into force in January
2012. What is “competition law”, and what are its
implications for Malaysia’s business community?
Why have competition laws?

Competition law is not “just” another issue for the
compliance officer. It has had a fundamental impact
on corporate behaviour in Europe, North America
and (more recently) China, in a way that often re-
quires board level attention.

Competition law in Malaysia has the potential to
have the same impact, but in a way that reflects the
priorities of the local regulator and the policies of
the government of the day.

What is ‘competition law’?

The short answer to that it is a law promoting “com-
petition” — that is, the degree in which a firm’s
behaviour is constrained by its competitors, its cus-
tomers and its suppliers.

Rather than regulate a firm’s behaviour directly
— for example, by controlling the price of petrol
— competition law relies on “market forces” to
constrain the firm’s behaviour. Not just pricing be-
haviour, but also customer service, product quality,
innovation and a range of other non-price behav-
iours.

Firms competing to win customers end up deliver-
ing lower prices and better products (and services)

Who does this affect?
Malaysia’s business community, particularly
firms operating in relatively concentrated

industries.

What do you need to do?

Review all arrangements — whether written
or unwritten — with rivals, customers and
suppliers to identify arrangements that are
deemed to be anti-competitive under the
Competition Act. Implement a compliance

programme to ensure that the firm’s senior

executives understand the implications of the
Act.

Brief the firm’s board of directors and review
the firm’s business strategy as appropriate.

over time; competitive firms are sensitive to chang-
es in customer needs and alert to innovations that
develop over time.

How does competition law promote
competition?

Generally, competition legislation promotes com-
petition by:

@) regulating mergers and acquisitions (“‘merger
regulation”);
(i)  regulating arrangements between firms and

their rivals, suppliers and customers (“coop-
erative conduct”); and
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(ii1)) regulating abuses of market power (“unilat-
eral conduct”).

In Malaysia, the Competition Act regulates coop-
erative conduct and unilateral conduct. It does not
currently regulate mergers and acquisitions. None-
theless, structural regulation merits a brief mention
as its absence under the Act is significant to compe-
tition policy in this country.

(i) Merger regulation

Merger regulation is based on the broad premise
that market structure affects behaviour and out-
comes. The number of competitors (taking into ac-
count their relative market shares) is an important
influence on competition in a market if there are
significant barriers to entering the market.

Mergers between competitors (‘“horizontal merg-
ers”) can significantly affect competition if the
merged entity faces little competition from else-
where. “Vertical mergers” between firms and their
suppliers or customers may also lead to lower com-
petition over time by, for example, making new en-
try more difficult.

Merger regulation gives competition authorities
an opportunity to review mergers and acquisitions
that fundamentally alter market structure, having
regard to the efficiencies (for example, from scale
and scope) that may be realised from the merger or

acquisition as well as any effect the merger or ac-
quisition may have on competition.

The absence of merger regulation in Malaysia im-
plies greater reliance on regulating ongoing behav-
iour to promote competitive outcomes.

(ii) Cooperative conduct

Cooperative conduct, such as arrangements be-
tween firms and their rivals (“horizontal arrange-
ments”), or between firms and their customers or
suppliers (“vertical arrangements”) can also have
a significant effect on competition. Cooperative
conduct need not be limited to actual agreements
or express arrangements. Implicit arrangements or
even an “understanding” can facilitate cooperative
conduct.

Cooperative conduct, even among rivals, is not
necessarily anti-competitive. Joint ventures that re-
duce production costs can be pro-competitive. Such
arrangements tend to be reviewed by competition
regulators on a case-by-case “rule of reason” basis,
taking into account the commercial rationale for the
arrangement before forming a view on whether the
arrangement is anti-competitive and should be pro-
hibited.

On the other hand, agreements to fix prices or to
share a market are typically thought to be devoid
of any legitimate commercial rationale that they are
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deemed to be anti-competitive and often prohibited
outright on a “per se” basis. Lastly, competition reg-
ulators may issue “block exemptions” or individual
exemptions for arrangements that have a legitimate
commercial rationale or are unlikely to be anti-com-
petitive.

the same thing. Whether a firm’s conduct actually
amounts to an “abuse” is an additional matter for in-
quiry separate from whether the firm has a dominant
position. The fact that a rival firm is injured in some
way is neither conclusive nor even necessary.

Competition is a rigorous

Whether an arrangement is COmpetitiOD laW Seeks to process. Firms may “in-

prohibited “per se”, subject prOtect the

to a “block exemption” or in-
dividual exemption, or to be PTOCESS

“rule of reason” basis is not

always straightforward to es-

tablish. This should be discussed with a competition
lawyer familiar with the thinking of the competition
regulator and legal precedent of that country and of
other jurisdictions.

(iii) Unilateral conduct

Unilateral conduct is rarely anti-competitive. A
firm, acting alone, is unlikely to be in a position to
significantly affect competition unless it already has
a dominant position in a market. Having a dominant
position is a necessary — but not sufficient — con-
dition for abusing that dominant position. A sub-
stantial market share is a relevant consideration, but
not conclusive of the matter.

“Dominance” and ‘“abuse” of dominance are not

rather
assessed on a case-by-case jndividual competitors.

competitive jure” one another in the

process of competing. It
than is rarely straightforward
to determine if a dominant
firm is simply acting com-
petitively (and injuring a
rival in that process) or is in fact “abusing” its domi-
nant position.

Competition law seeks to protect the competitive
process rather than individual competitors. Deter-
mining whether conduct is an “abuse” is a complex
topic even for experienced competition lawyers.

Is competition promoted for its own sake?

While the public policy goal of promoting compe-
tition occupies a central position in every jurisdic-
tion having competition laws, most jurisdictions
(including Malaysia) acknowledge that there are
many public policy reasons for competition to be
restricted. Public health, occupational safety, social
welfare and environmental protection are examples
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of legitimate reasons for having rules and regula-
tions that restrict competition in some way, for ex-
ample, by making entry into a market conditional
on satisfying a minimum technical standard.

Similarly, arrangements between firms may justifi-
ably restrict or distort competition to promote other
public policy goals. These goals include achieving
certain efficiency or technological benefits, for ex-
ample, through production joint ventures.

In principle, the benefits claimed must have a public
dimension, and not flow only to the parties to the ar-
rangement. It is important to demonstrate that those
public benefits cannot be achieved any other way.
Further, restricting competition to achieve another
public policy goal entails comparing alternative
public policy goals and deciding whether there is
good reason to prefer one public policy goal at the
expense of another.

The Competition Act expressly allows firms to
justify restrictions on competition through a formal
process of applying for an individual or block ex-
emption.

Implications  for business

community

Malaysia’'s

The implications of the Competition Act for
Malaysia’s business community are broadly
twofold: compliance and business strategy.

*  Compliance

While not “just” a compliance issue, the Competi-
tion Act does require consideration from a compli-
ance perspective. Firms should review all arrange-
ments (whether or not in writing) with their rivals
(if any), suppliers and customers to ensure that they
comply with the Competition Act when it comes
into force (see Fig 1).

While many of the arrangements that firms already
have in place may, at first blush, raise issues under
the Competition Act, most of those issues will gen-
erally be resolved without having to substantially
alter those arrangements. However, resolution of
those issues may entail applying for an individual
exemption or seeking a block exemption from the
Competition Commission.
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Fig 1: Managing compliance risk under the Competition Act

A useful approach for managing compliance risk is to categorise arrangements in the following way:

Arrangements (written or unwritten) with:

Indicative risk level

competitors or potential competitors;

suppliers or customers that:

vided to the customer.

High

Moderate

(a) (irrelevant restrictions on customers/suppliers) restrict who the
suppliers or customers may deal with or impose conditions on
how they conduct their own business where the restriction or
conditions are not directly relevant to goods or services acquired
from the supplier or provided to the customer;

(b) (irrelevant restrictions on the firm itself) restrict who the firm Moderate
itself may deal with or impose conditions on how it conducts its
own business where the restriction or conditions are not directly
relevant to goods or services acquired from the supplier or pro-

Firms should also put in place a compliance pro-
gramme that includes training for the firm’s senior
executives and senior management (see Fig 2). The
experience overseas is that firms with a poor com-
pliance culture are at greater risk of offending com-
petition laws.

Under pressure to meet key performance measures,
even senior executives have been found to make
unwritten arrangements with executives from rival

firms concerning the prices they will charge custom-
ers (“price fixing”) or on which customers “belong”
to a firm (“market sharing”).

Sophisticated competition regulators have put in
place a “leniency policy” designed to elicit whistle-
blowing in return for substantially reduced penalties
for individuals who are the first to provide informa-
tion on unlawful cartel activities to the competition
regulator.
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Fig 2: Tips on managing compliance risk

Tips on compliance for general counsel

under various scenarios.

gramme for new staff.

dealing with another firm.

» An efficient way to deliver compliance training is to ask the firm’s executives to complete an elec-
tronic questionnaire aimed at testing their knowledge of the requirements of the Competition Act

» Compliance programmes should be delivered regularly, including as part of an orientation pro-

» General counsel should review not only written agreements, but any unwritten arrangements that a
firm may have in place with other firms. General counsel should also review any unwritten condi-
tions that the firm may impose on prospective dealings. This includes any reasons given for not

»  General counsel should review the firm’s whistle blowing policy.

* Business strategy

The relevance of competition law to business strate-
gy varies by firm and industry. Firms that operate in
competitive markets are unlikely to be affected by
competition law, provided they do not participate in
unlawful cartel behaviour.

Firms enjoying positions of dominance in a market
are most likely to require a fundamental review of
their business strategy. Such firms very likely have
the capacity to engage in activities and practices —
whether unilaterally or in cooperation with other
firms — that have the effect of restricting or distort-
ing competition. While it does not follow that firms
in a dominant position will “abuse” their position in
this way, the Competition Act implies that certain
business practices that some firms may previously
have regarded as legitimate will no longer be per-
mitted.

Many firms neither operate in highly competitive
markets nor enjoy positions of dominance. The

markets that they operate in are often concentrated
but also competitive at varying degrees. Important-
ly, market structure evolves over time as industries
consolidate, as new firms enter the market, and as
previously successful firms face declining market
share and eventually exit the market.

The relevance of competition law to firms operat-
ing in this environment is less straightforward and
likely to change over time. Nonetheless, competi-
tion law gives the Malaysian competition regulator
a powerful tool for intervening in favour of changes
that promote competitive markets. Some firms will
be better placed than their rivals to anticipate and
adapt to these changes.

Why have competition laws?

There are many different reasons for having com-
petition laws. In the US, anti-trust legislation was
originally motivated by a public policy goal of
breaking up powerful monopolies. In Europe, com-
petition law is a powerful instrument for realising
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a European common market. In Australia, compe-
tition law has had a strong consumer orientation.
China’s new anti-monopoly legislation serves as an
important tool for transforming its state-dominated
economy into a more competitive market structure.

Malaysia’s Competition Act has strong connec-

tions with consumer policy. The Ministry of Do-
mestic Trade has had a long involvement preparing
the ground for introducing competition law in this
country. However, “competition policy”, which is
broader than competition law, also has strong con-
nections with Malaysia’s future long-term econom-
ic growth.
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Malaysia is rightly celebrated as only one of 13
countries to have recorded an average growth rate
of 7% per annum since World War II.' However,
this rate has fallen to 5.5% per annum since the
Asian financial crisis, raising fears that it is caught

. . . 2
in a “middle-income trap”.

Innovation-led growth is thought to be critical to
Malaysia’s long-term prosperity; the World Bank
notes that “competition is a fundamental driver of

innovation”.?

In Malaysia’s New Economic Model, Strategic Re-
form Initiative 3 (“creating a competitive domestic
economy”), or SRI 3, highlights the importance of
competition policy to innovation and Malaysia’s
long-term prosperity. SRI 3 not only calls for com-
petition laws to be introduced in Malaysia, but also
for the removal of market distortions such as price
controls and subsidies.

Malaysia’s business community have good reason
to embrace the Competition Act as an important
policy measure for lifting our economy to a high-
growth path, driven by innovation and competi-
tion. As part of the process of promoting competi-
tive markets and industries, business practices will
change and firms become more efficient.

For some firms, adapting to more competitive envi-
ronments will entail making fundamental decisions

1 Growth Commission Report (2008)
2 NEAC 2010, New Economic Model for Malaysia, at pp 44 and 60

3 World Bank 2010, Malaysia Economic Monitor — Growth through Innovation, at p 105

about business strategy, including difficult entry or
exit decisions. Some firms will be more successful
than others at adapting to more competitive envi-
ronments. Nonetheless, the country as a whole will
be better able to sustain higher living standards in
the long run. LH-AG

Chong Kie
ck@lh-ag.com

Ooi Bee Hong
obh@Ih-ag.com
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