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Safeguard Measures — The Trade Weapon That Is Often 
Overlooked 
  
 
Since its introduction in 2006, safeguard application measures have 
often been under the radar and overlooked, in contrast to the more 
popular anti-dumping application. Introduced by Malaysia’s 
accession to the World Trade Organisation’s Agreement on 
Safeguards, the amount of applications for safeguard over the past 
decade remain very low in comparison with other nations. The 
Safeguards Act 2006 (SA 2006) received Royal Assent on 30.8.2006. 
 
Recent Development 
 
Recently, the Malaysian Steel Association filed 2 petitions for 
safeguard measures involving steel wire rods and steel reinforcing 
concrete bars to the Ministry of International Trade and Industry 
(MITI). MITI has since initiated investigations into both petitions vide 
the Government Gazettes of P.U.(B) 263 and P.U.(B) 264 dated 
27.5.2016. The next stage is for MITI to make a preliminary 
determination within 90 or 120 days of the said initiations.  
 
Law On Safeguard Measures 
  
(a) In essence, the domestic industry of any product 

manufactured in Malaysia can file a petition to MITI in 
applying for safeguard duties to be imposed on all imports. If 
MITI finds that there is sufficient evidence to warrant 
safeguard measures, it will first initiate investigation into the 
petition.  
 

(b) Thereafter, MITI will conduct a public hearing at which all 
interested parties could submit their views as well as file a 
written submission. This is followed by preliminary and final 
determinations by MITI on the petition as to whether 
safeguard duties will be imposed. 
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Conditions to impose safeguard measures  
 

(c) Unlike anti-dumping, safeguard measures do not require the 
satisfaction of unfair trade or dumping from other countries. 
“Price” is an inconsequential factor here. The requirements 
for safeguard measures pursuant to Sections 8 and 10 of the 
SA 2006 and Regulation 3 of the Safeguards Regulations 2007 
(Regulations) are as follows: 
(i) Significant, sudden and sharp increase in recent 

imports of the product under investigation (PUI) 
during the period of investigation (POI); 
 

(ii) Increase in imports have caused or are threatening to 
cause serious injury to the domestic industry; and 
 

(iii) There is causal link between the increased  imports of 
the PUI and serious injury or threat thereof. 

 

Increase in imports 
 

(d) There are no specific methodologies in the SA 2006 or 
Regulations to assess the increase in imports. Nevertheless, 
the WTO Appellate Body’s finding in Ukraine—Cars 
(WT/DS468/R) stated that the increase in imports must be 
sharp, sudden, significant and recent. 
 

(e) Both the Act and the Regulations do not specify that the 
petitioner must display both an absolute and relative 
increase in the PUI. Regulation 3(2) of the Regulations merely 
stipulates that the petitioner must include factual 
information of both an absolute and relative increase. 
However, it is clear from Article 2 of the WTO Agreement of 
Safeguards that it merely requires either an absolute or 
relative increase in imports. 
 

(f) In the WTO Panel decision of USA- Line Pipe WT/DS202/R, 
the Panel held that even if it had found that imports of line 
pipe into the USA had not increased in absolute terms, such 
imports can still fall within the condition of “increase in 
imports” as they had increased relative to the domestic 
production. 
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(g) The WTO Appellate Body in United States—Definitive 
Safeguard Measures on Imports of Certain Steel Products 
(WT/DS248, 249 251-254, 258 and 259) had clearly ruled that 
imports need not be increasing at the time of the 
determination. 

 

Serious injury 
 

(h) Regulation 15 of the Regulations state the injury factors to be 
evaluated: 

 the share of domestic market taken by the increased 
imports; 

 the change in levels of sales, production, profits and 
losses, productivity, capacity utilisation and 
employment; 

 any other factor which caused serious injury at the 
same time.  

 
The WTO Appellate Body’s decision in US—Lamb 
(WT/DS177/AB/R) stated that authorities are not required to 
show that each injury factor is declining. 
 

(i) It should instead be based on an evaluation of the evidence 
as a whole. In the WTO Appellate Body’s decision in US— 
Wheat Gluten, it was stated that authorities do not have an 
unlimited open-ended duty to investigate all possible other 
factors. The WTO Appellate Body’s finding in Argentina 
(WT/DS121/AB/R) ruled that an evaluation of the injury 
factors is all that is required to justify a determination of 
”serious injury”. Although it technically requires that certain 
listed factors be evaluated, and that all other relevant factors 
must be evaluated, that provision does not specify what such 
an evaluation must demonstrate. An evaluation of each listed 
factor will not necessarily have to show that each such factor 
is “declining”. 
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Causal link between increase in imports and serious injury 
 

(j) The law merely requires the domestic industry to show that 
there is causation between the increased imports and the 
serious injury suffered by the industry. The examination of 
these “injury factors” is relevant to establish the causal link. 
 

(k) This causal link can be satisfied if any serious injury suffered 
by the domestic industry is directly caused by the surge in 
imports of the PUI. It is also imperative to establish that the 
serious injury was not caused by any other factors other than 
increase in imports. 

  
Conclusion 

  
Domestic industries that are faced with a large amount of imports in 
the market are now in a position to apply for safeguard measures. 
This is a proven trade measure around the globe, where it has 
reinvigorated various fading industries that were threatened by the 
significant surge of imports. 
 
As global powerhouses like China and India have a significantly lower 
cost of production of goods, any overcapacity or excess production 
will lead to the diversion of such goods to smaller countries like 
Malaysia. In such circumstances, safeguard measures could play a 
vital role in effectively protecting a domestic industry. 
 
Please contact us at tax@lh-ag.com if you have any queries. 
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