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Advance Pricing Arrangements In Malaysia 
 
 
Section 138C of the Income Tax Act 1967, among others, allows the 
Inland Revenue Board (IRB) to enter into an advance pricing 
arrangement (APA) with a person carrying out a cross-border 
transaction with an associated person. The APA is to determine the 
transfer pricing methodology to be used in any future 
apportionment or allocation of income or deduction to ensure arm’s 
length transfer prices.  
 
Although Section 138C was introduced in 2009, the Income Tax 
(Advance Pricing Arrangement) Rules 2012 (APA Rules) were only 
enacted in 2012. The procedure in applying for an APA is discussed 
below.   
 
Why APA? 
 
According to the OECD, an APA is an administrative approach that 
attempts to prevent transfer pricing disputes by determining the 
criteria for applying the arm’s length principle before those 
transactions taking place. The APA was relatively novel when it was 
introduced by the OECD in 1999 as an annex to the OECD Transfer 
Pricing Guidelines (TPG). The annex was intended to make the APA 
process more transparent, efficient and produce consistent results.  
 
The TPG states that wherever possible, an APA should be concluded 
on a bilateral or multilateral basis between competent authorities. It 
must be noted that the annex outlines the many types of APAs and 
their differences. 
 
APA in Malaysia 
 
APA is only available if a person carries out cross-border transaction 
with an associated person (Section 138C(1)), which means a 
transaction between (as defined in Section 138C(3)): 
 
(a) persons one of whom has control over the other; 
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(b) individuals who are related to each other; or 
 

(c) persons both of whom are controlled by some other person. 
 

Section 138C and the APA Rules  are supplemented by the IRB’s 
Advance Pricing Arrangement Guidelines (APA Guidelines) issued in 
2012. It is notable that the APA Guidelines have no legal effect and 
they merely contain the IRB’s policy and administrative practices in 
respect of APA.  The APA Guidelines recognise that some of the key 
advantages of an APA include: 
 
(a) providing certainty on the appropriate transfer pricing 

methodology,thus enhancing the predictability of tax 
treatment of international transactions. 

 
(b) avoiding potential double taxation through bilateral or 

multilateral APA. 
 

(c) avoiding costs and time wastage on transfer pricing issues in 
the event of an audit and prevents protracted and expensive 
ligation. 
 

(d) placing the taxpayer in a better position to predict costs and 
expenses, including tax liabilities. 
 

(e) reducing record keeping burden as the taxpayer will know in 
advance the required documentation to be kept to 
substantiate the agreed transfer pricing methodology. 
 

There are 3 types of APA — unilateral, bilateral and multilateral. A 
unilateral APA involves a taxpayer and the IRB while a bilateral or 
multilateral APA is  between the IRB and some other foreign 
competent authority or authorities. 
 
APA Application 
 
Application must be made via Form APA 1 (for unilateral APA) or 
Form APA 2 (for bilateral or multilateral). A permanent 
establishment is treated as a distinct and separate entity from its 
head office and other related branches in an APA application. 
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A unilateral APA takes 6 to 12 months to be completed, while  a 
bilateral or multilateral APA takes 1 to 2 years. The APA application 
process involves the following: 
 
(a) Pre-filing meeting. 

 
(b) Submission of application using a prescribed form. 

 
(c) Processing of the APA.  

 
(d) Signing of the APA by the parties. 

 
(e) Submission of annual APA compliance report by the 

taxpayer. 
 
Key Factors in n APA Process 
 
(a) The taxpayer must identify in the application the 

assumptions made in developing the proposed transfer 
pricing methodology. This is essential to ensure the reliability 
of the methodology applied in complying with the arm’s 
length principle (i.e. critical assumption). This includes any 
assumed objective criterion that would significantly affect 
the terms of an APA if the underlying conditions changed, 
whether or not the change is within the control of the 
taxpayer, e.g. new business strategy or mode of conducting 
operations, the cessation or transfer of a business segment 
or entity, or circumstances that would affect the suitability of 
the methodology.  

 
(b) The IRB may propose an alternative methodology, or restrict 

or expand the scope of the proposed APA.  
  
(c) The circumstances where the IRB could decline an APA are: 
  

(i)  taxpayer’s failure to comply with the requirements 
under Income Tax (Transfer Pricing) Rules 2012 and 
the Malaysian Transfer Pricing Guidelines. 
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(ii)  where the proposed covered transaction is based on 
a hypothetical situation or not seriously 
contemplated. 

 
(iii)  if it is an inefficient use of resources to pursue an APA 

if the proposed transaction is limited in nature and 
value, or the arm’s length principle on the proposed 
transaction can reliably be applied without material 
doubt. 

 
(iv)  the matter on which the APA is sought is subject to an 

appeal before the Special Commissioners of Income 
Tax. 

  
(v)  the proposed covered transaction involves a tax 

avoidance scheme. 
 
(d) If the APA application is declined, the IRB shall inform the 

taxpayer in writing  the grounds for its decision, in which case 
an aggrieved taxpayer may submit a representation to the 
IRB for further review. If the IRB maintains its decision and 
the taxpayer is of the opinion that the IRB’s rejection of the 
application is erroneous in law or is without any merit, then 
the taxpayer may challenge the IRB’s decision via judicial 
review.  

 
(e) Once concluded, an APA is binding on the taxpayer and the 

IRB for a minimum of 3 years of assessment and a maximum 
of 5 years of assessment.  

 
(f) Taxpayers must adhere to the filing of the APA compliance 

report to the IRB. 
 
(g) If the results of the covered transaction are materially 

different from the APA, then the taxpayer must make a 
compensating adjustment to ensure that the results of the 
covered transaction substantially conform to the transfer 
pricing methodology agreed under the APA. 
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(i) The IRB will review the APA compliance report to establish 
that the APA terms and conditions are complied with. 

 
(j) The IRB may revise an APA if:  
  

(i)  a taxpayer fails to meet the critical assumptions as 
provided in the APA. 

 
(ii)  there has been a change in the law or double 

taxation agreements which affect the APA. 
 
(k) The IRB may cancel an APA if: 
 

(i)  any of the persons covered in the transaction referred 
in the APA fails to comply with any term or condition 
of the APA. 

 
(ii) there is an error in the APA, reports or renewal 

submissions. 
 

(iii) there is failure to provide information, 
documentation and compliance report. 

 
(iv) the revised APA is not concluded. 
 
A taxpayer may also apply to cancel the APA on reasonable 
grounds. 

 
(l) The IRB may revoke an APA if there is misrepresentation, 

fraud, omission or a statement that is false or misleading in 
the APA application, reports or renewal submissions. 
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Conclusion  
 
The present drawback is that unlike other jurisdictions such as the 
European Union states, Japan and South Korea, the IRB currently 
does not make public any data relating to the type and number of 
APA applications processed. Such information would be invaluable in 
enabling both businesses and tax practitioners to gauge the IRB’s 
openness and approach in processing APA applications.  
 
That said, it is nevertheless encouraging that the IRB is considering 
APA applications as the availability of APAs greatly benefits 
taxpayers by providing certainty in developing and implementing 
their transfer pricing policies. Although the APA Rules appear 
relatively straightforward, taxpayers are reminded that, if necessary, 
they may engage an independent expert to advise them on the APA 
application.  
 
Please contact us at tax@lh-ag.com if you have any queries. 
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