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Clear Water Sanctuary Golf Management Case: Recognition Of 
Advance Payments 
 
 
Sections 24(1)(b) and 24(1)(c) of the Income Tax Act 1967 (ITA) 
govern the recognition of income arising from the provision of 
services in the course of carrying on a business or the use or 
enjoyment of any property dealt with at any time in the course of 
carrying on a business. These provisions were amended recently 
consequent to the Court of Appeal’s ruling in the Clear Water 
Sanctuary Golf Management case. 
 
Until the year of assessment (YA) 2015, Section 24(1)(b) was limited 
to debt owing in respect of “any services rendered at any time in the 
course of carrying on a business”. Today, it includes “services to be 
rendered” as well. Similarly, Section 24(1)(c), previously limited to 
“the use or enjoyment of any property dealt with”, now includes 
property “to be dealt with”. 
 
Facts Of The Case 
 
The taxpayer in the Clear Water Sanctuary Golf Management case 
operated a golf and recreation club whereby one would pay an 
entrance fee to join the club as a member. Members would also 
make an advance payment to the taxpayer. The advance payment is 
the total annual licence fee payable by a member for the term of the 
licence. Members paid an annual licence fee for services rendered 
by the taxpayer in a financial year. The fee was payable each year 
during the term of the licence but was collected upfront as security.  
 
The taxpayer set off the advance payment against the annual licence 
fee that was due for the services rendered by the taxpayer in a 
financial year. If membership was terminated or transferred, the 
unexpired portion of the advance payment was refunded to the 
member. The taxpayer subjected the entrance fee to income tax in 
the year it was received, on the basis that it had accrued to the 
taxpayer. The advance payment was not subjected to income tax in 
the year it was received, on the premise that it had yet to accrue to 
the taxpayer. Instead, it was recognised as the taxpayer’s liability, 
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rather than income. The Inland Revenue Board (IRB) had accepted 
this treatment and assessed the taxpayer accordingly. However, 
consequent to a tax audit in 2003, the IRB subjected the advance 
payment to income tax in the year it was received. 
 
The taxpayer appealed to the Special Commissioners of Income Tax 
(SCIT), who ruled against the taxpayer and held that the licence fees 
are taxable upon receipt.  
 
Appeal Before High Court 
 
The High Court ruled that the IRB had no legal or factual basis to 
subject the payment of advance licence fees to tax. The licence fees 
received were not debt owing to the taxpayer. Additionally, there 
were no services rendered by the taxpayer in respect of the monies 
received. Accordingly, the appeal was allowed and the assessments 
set aside.    
 
The High Court held that the SCIT had erred in law for the following 
reasons: 
 

 Failure to appreciate and give effect to the bargain of the 
parties according to their intention which was put in writing. 
 

 Mere receipt of advance payments is not synonymous with 
income. The ultimate inquiry is whether the amount received 
by the taxpayer was enough by itself to satisfy the general 
understanding among practical business people of what 
constitutes a derivation of income. This understanding may 
be assisted by considering standard accountancy methods. 

 

 Applying the Arthur Murray (NSW) Pty Ltd case, a mere 
receipt of fees was not synonymous with "receipts". For the 
fees to qualify as income, these would not only have been 
received but also have "come home" to the taxpayer. The 
word "income" is to convey the notion it expresses in the 
practical affairs of business life.  
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 Advance payments were consistently recognised as deferred 
income in the taxpayer’s audited books. The audited 
accounts were prepared according to the prevailing 
accounting standard, which did not contradict the ITA. The 
accounting evidence established that the advance payment 
had not accrued to the taxpayer as it was never legally and 
factually meant to be the income of the company upon mere 
receipt.  

 

 Section 24(1)(b) requires services to be rendered for there to 
be a debt owing in respect of the services rendered. If 
Parliament had wanted that the phrase “services rendered” 
to include future services, the wording of Section 24(1)(b) 
would not have been restricted to “services rendered”.  

 

 Advance payments were security for the due and punctual 
payment of the annual licence fees by a member during the 
term of the licence. They were not a “debt” owed to the 
taxpayer. 

 
The IRB’s further appeal to the Court of Appeal was unanimously 
dismissed with costs and the High Court’s decision was affirmed.  
 
Accordingly, the law until YA 2015 can be summarised as follows: 
 

 Although the advance licence fees were paid upfront as 
security, the annual licence fee would only accrue to the 
taxpayer on the due date which falls annually.  
 

 The phrase “services rendered” in Section 24(1)(b) clearly 
requires services to be rendered for there to be a debt owing 
in respect of such services rendered.  

 Hence, for the advance fees to be considered income, these 
must not only have been received, but must also have “come 
home” to the taxpayer. Mere receipt of the advance 
payments is not synonymous with income. 
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Post YA 2015   
 
Section 6 of the Finance Act 2015 (FA) amended Sections 24(1)(b) 
and 24(1)(c), which now read “…any services rendered or services to 
be rendered at any time in the course of carrying on a business” and 
“…any property dealt or to be dealt with at any time in the course of 
carrying on a business” respectively. The explanatory statement to 
the amending bill states that with the amendment, a debt owing to a 
person that arises in respect of services which are to be rendered or 
property to be dealt with shall be treated as the gross income of that 
person from a business. The amendment takes effect from YA 2016 
onwards. 
 
Further, the FA introduced Section 24(1A), which reads: 
 

“Except where subsection (1) applies, where in the 
relevant period, any sum is received by a relevant 
person in the course of carrying on a business in 
respect of any services to be rendered or the use or 
enjoyment of any property to be dealt with in the 
relevant period or in any following basis period, the 
sum shall be treated as the gross income of the 
relevant person from the business for the relevant 
period the sum is received notwithstanding that no 
debt is owing to a relevant person in respect of 
such services or such use or enjoyment.”  

 
The development of the law has met with an unexpected twist as 
the amendments introduced via the FA including Section 24(1A) 
expressly run contrary to the judicial decisions in the Clear Water 
Sanctuary Golf Management case. Following this amendment, 
where payments have been made for future services, taxpayers 
would be required to subject the payments to income tax though 
the services have yet to be rendered or that the use of enjoyment of 
any property yet to be dealt with. 
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Conclusion 
 
Taxpayers who have been relying on the principles upheld in the 
Clear Water Sanctuary Golf Management case need not be 
concerned as they may continue with their tax treatment as the 
amendment cannot operate to impair an existing right enjoyed 
under the pre-amended Sections 24(1)(b) and 24(1)(c). This means 
that advance payments received before YA 2016 need not be 
subjected to income tax until it services have been rendered or that 
use or enjoyment of a property has been dealt with. However, for 
advance payments received from YA 2016 onwards, the sum should 
be subjected to income even though no services have been rendered 
or that no use or enjoyment of a property has been dealt with.  
 
Please contact us at tax@lh-ag.com for further clarification.  
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