
 

 

 

25 August 2016 
  

Statutory Duty To Accept And Process Form Q 
 
 
Recently, the High Court granted an individual taxpayer leave to 
apply for an order of mandamus to compel the Inland Revenue 
Board (IRB) to accept and process the taxpayer’s notices of appeal, 
also known as Form Q. 
 
Chronology Of Events 
 
24.2.2016 Taxpayer received notices of assessment for 

the years of assessment 2011, 2012 and 2013 
dated 24.2.2016  

 
17.3.2016 Taxpayer through his solicitors filed Form Q to 

appeal against the said notices of assessment  
 
20.4.2016 IRB informed the taxpayer that the Form Q 

would not be processed as it was incomplete. 
No further details were provided by the IRB, 
other than to state that the taxpayer should 
appoint a qualified tax agent to handle tax 
matters  

 
29.4.2016 Taxpayer through his solicitors informed the 

IRB that the refusal to process the Form Q was 
without any legal or factual basis. It is the IRB’s 
statutory duty to process Form Q as required 
under the law, and further, proviso (b) of 
Section 153(1) of the Income Tax Act 1967 
(ITA) clearly states that an advocate and 
solicitor shall not be restricted in the lawful 
practice of his profession    

 
18.7.2016 Taxpayer filed a judicial review application 

against the IRB’s refusal to process the Form Q 
 
5.8.2016 Hearing of the leave application for judicial 

review before the High Court 
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Refusal To Accept And Process 
 
In the Kim Thye Co case, the IRB had refused to forward the Form Q 
filed by the taxpayer to the Special Commissioners of Income Tax 
(SCIT) on the basis that there is no right of appeal against the 
imposition of penalty. 
 
The High Court and Supreme Court in their concurrent decisions held 
that penalty is an assessment, which was appealable to the SCIT. 
Accordingly, the courts granted an order of certiorari quashing the 
IRB’s decision to reject the Form Q. An order of mandamus directing 
the IRB to forward the notice of appeal to the SCIT was granted.  
 
Limited Jurisdiction 
 
As the SCIT is a creature of statute, they have limited jurisdiction to 
hear appeals against assessments only. Their powers and duties are 
specific and are as set out in Chapter 2 of Part VI of the ITA, which 
has to be read with Schedule 5 to the ITA. Their powers and duties 
are clearly limited to appeals against assessments of income tax 
made by the IRB pursuant ITA (see the Korea Development 
Corporation case).  
 
The SCIT’s powers cannot be derived by any amount of logic, 
inference or implication. It must be expressly and clearly provided 
(see the Rheem (Far East) case). 
 
Taxpayer’s Arguments  
 
The IRB, in exercising a quasi-judicial or purely an administrative 
function as a public decision maker, has no jurisdiction to commit an 
error of law. If the IRB does make such an error, then it would 
exceed its jurisdiction and its decisions will not be immunised from 
judicial review. Here, the IRB erred in law in refusing to process the 
Form Q. The reasons are: 
  
(a) The IRB failed to give any proper justification, reason or basis 

in law for its decision.  
 
(b) The IRB failed to appreciate and adhere to the decision in the 

Kim Thye Co case, where it was held that the IRB had a 
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statutory duty under the ITA to forward an appeal to the 
SCIT.  
 

(c) Further to its statutory duty, the IRB is also bound by the 
concurrent decisions of the High Court and the Supreme 
Court in the Kim Thye Co case to forward the Form Q to the 
SCIT.  
 

(d) The IRB’s failure to follow the concurrent decisions of the 
superior courts in the Kim Thye Co case rendered its decision 
defective. These court decisions are binding authority on the 
IRB, being an arm of the executive. Since the IRB’s decision is 
not based on the legal authority of the superior courts, such 
decision is in excess of its authority. 
 

(e) The IRB failed to take into account proviso (b) to Section 
153(1) of the ITA, which expressly provides that Section 153 
shall not restrict an advocate in the lawful practice of his 
profession.  In other words, an advocate need not be a tax 
agent to file a notice of appeal to the SCIT.   

 
 

Conclusion 
 
The High Court granted leave to  the taxpayer to commence judicial 
review application and seek an order of mandamus to compel the 
IRB to process the Form Q. Matters of this nature involve, inter alia, 
balancing the the government’s need to realise the taxes and that of 
the taxpayer to be protected against arbitrary or incorrect 
assessments. Public interest demands that a statutory power be 
exercised reasonably and with due consideration. This case is an apt 
reminder that the IRB cannot deny taxpayers the right to appeal 
against assessments, provided the Form Q is filed within the 
prescribed time period.  
 
Please contact us at tax@lh-ag.com if you have any queries. 
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