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Parliamentary Select Committees1

|by Dato’ Mohd Hishamudin Yunus|

Parliamentary proceedings in the Dewan Rakyat and Dewan Negara are governed 
by their respective Standing Orders, made pursuant to Article 62(1) of the Federal 

Constitution: 

“Subject to the provisions of this Constitution and of federal law, each House of 
Parliament shall regulate its own procedure.”

Parliamentary Select Committees
The Standing Orders (“SO”) of the Dewan Rakyat provide for the establishment of five 
Parliamentary Select Committees:
 

(1) the Committee of Selection (SO 76);

(2) the Public Accounts Committee (SO 77);

(3) the Standing Orders Committee (SO 78);

(4) the House Committee (SO 79); and

(5) the Committee of Privileges (SO 80).

1 Adapted from a speech the writer delivered at a forum, “National Economic Governance: Role of Parliamentary 
Committees”, held in August 2016
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The members of the above Select Committees are 
nominated by the Committee of Selection, except for 
the Committee of Selection itself, whose members are 
appointed by the House. 

Each of the above Select Committees is chaired by the 
Speaker, except for the Public Accounts Committee (“the 
PAC”). The Chairman and Deputy Chairman of the PAC 
are appointed by the House.

Order 81 of the Standing Orders empowers the Dewan 
Rakyat to establish Select Committees other than the five 
mentioned earlier. Called the “Special Select Committees”, 
their purpose is to inquire into and deliberate on such 
matters as determined by the House. The members of 
the Special Select Committees are nominated by the 
Committee of Selection. However, every Special Select 
Committee shall have the power to elect its own chairman.

In terms of composition of these committees, SO 82(1) 
states that every Select Committee shall, so far as a 
practicable, reflect the balance of parties within the House. 
A Select Committee shall have the power to compel any 
person to appear before it and to ask for the production of 
documents and papers.2

Thus, Parliamentary Select Committees are potentially 
powerful tools to call the government to account before 
Parliament. However, unfortunately, no great use of 
Parliamentary Select Committees has been made in 
the Malaysian Parliamentary practice.3 Until today, there 
are only a handful of Parliamentary Select Committees 
formed in Malaysia. These include the Parliamentary 

Select Committee on Integrity, Parliamentary Select 
Committee on Electoral Reform, Parliamentary Select 
Committee on Unity and National Service and another 
Committee on reviewing the Penal Code and Criminal 
Procedure Code in 2004.4

UK
Ever since June 1979, a system of select committees 
was adopted in the UK; each government department 
was shadowed by a select committee.5 This systematic 
scrutiny of the government is more rigorous as compared 
to the traditional method of question and debate. Hitherto, 
there are 18 departmental committees in the UK. There 
are also five crosscutting committees which scrutinise 
actions in which most departments are involved, such 
as the PAC and the Public Administration Committee. 
Besides the standing committees, there are also five 
select committees which are concerned with different 
types of legislation. In addition, there are several internal 
committees which oversee the operation of the House and 
its members, whether procedurally or administratively. 
Of course, the House can set up ad-hoc committees if 
necessary.

Judging from the numbers, we can see that the system of 
select committees is extensively utilised in the UK.

Almost all members of the select committees are 
backbench MPs, and they remain on the committees 
unless they resign or become ministers. The chairpersons 
of the select committees are not necessarily government 
members. For example, the current Chair of the PAC is 
Meg Hillier, who is an opposition member.6

2	 SO 83
3	 Andrew Harding, The Constitution of Malaysia: A Contextual Analysis (Hart Publishing, 2012) 106
4	 Deborah Loh and Jacqueline Ann Surin (eds), Understanding the Dewan Rakyat (ZI Publication, 2011) 97
5	 Robert Rogers and Rhodri Walters, How Parliament Works (Pearson, 6th Ed, 2006) 346
6	 “Membership — Public Accounts Committee” <http://www.parliament.uk/business/committees/committees-a-z/commons-select/public-accounts-

committee/membership/> (accessed 28 August 2016)
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The select committees in the UK are supported by a 
team of staff from the Department of the Clerk or the 
House.7 About 160 staff in the Committee Office support 
the investigative committees. As for departmental select 
committees, each has five or six full-time staff; the head 
is usually a deputy principal clerk with 15 to 20 years of 
working experience in the House.

Apart from the permanent staff, the select committees 
engage specialist advisers on a part-time basis to assist 
in specific areas that are technical and complex; there are 
about 150 specialist advisers engaged at any one time. 

The inquiries conducted by the select committees are 
usually publicly accessible. For instance, sessions such 
as taking of evidence or other hearings may be broadcast 
live on television or online.8 Even transcripts of the oral 
evidence given by witnesses are also published online. 

Select committees in the UK have about 1,300 meetings 
annually, of which approximately 500 are public evidence 
hearings. 

In the writer’s opinion, the Parliamentary Select 
Committees in the UK are effective, transparent and 
active in performing their duties.

Parliamentary reform
There have been calls for parliamentary reform with 
the view to strengthening parliamentary democracy in 
Malaysia. However, such suggestions rarely become a 
subject of national discussion.

There is a pressing need for parliamentary reform on 
the role of Parliament in the legislative process. Our 
Parliament is supposed to make laws, but what happens 
in reality is that it is the Executive that does so. The role of 
Parliament is only to give the laws the stamp of legitimacy.

This unsatisfactory state of affairs is brought about by 
the fact that in Malaysia, although the legal framework 
is already there in the Standing Orders,9 we still do 
not have a permanent Special Select Committee on 
Bills. In fact, important Bills are rarely sent to a Special 
Select Committee for scrutiny; even so, very few Bills 
are amended at the committee stage due to political 
influence:10

“Regrettably, the Houses are at their weakest in the 
matter of Parliamentary scrutiny of Bills. Parliament’s 
role in the legislative process is undermined by the 
Cabinet’s pervasive dominance. The Executive drafts 
the legislation and uses its Parliamentary majority to 
push a Bill through without much scrutiny.”11

7	 Rogers and Walters, supra n 5, at 361
8	 ‘parliamentlive.tv’ <http://www.parliamentlive.tv/Commons> (accessed 1 September 2016)
9	 SO 54(2); SO 58
10	 Harding, supra n 3, at 106
11	 Professor Shad Saleem Faruqi, “Restoring Parliament’s Eminence” theStar (14 April 2016) <http://www.thestar.com.my/opinion/columnists/reflecting-

on-the-law/2016/04/14/restoring-parliaments-eminence-systems-in-which-people-participate-are-systems-they-are-likely-to-re/> (accessed 28 August 
2016)
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And as one academician wrote:

“Demokrasi yang wujud sekarang berlegar di sekitar 
parti-parti politik. Perbahasan tentang satu-satu rang 
undang-undang di dalam Dewan sering digerakkan 
oleh politik dan sentiment kepartian yang sempit, 
lebih daripada persoalan demokrasi dan keadilan. 
Inilah yang sering kelihatan dalam perbahasan 
di Dewan. Kita sering lihat bagaimana isu politik 
kepartian menenggelamkan soal pokok yang 
berhubung dengan rang undang-undang itu sendiri, 
khususnya di kalangan ahli-ahli Parlimen yang 
ingin mendapat peranan penting di dalam parti dan 
Kerajaan. Begitu juga halnya dengan pengundian. 
Ini semua dikawal oleh mekanisme parti; khususnya 
whip yang mahukan kepentingan partinya menang.”12

 
[The democracy that exists today revolves around 
political parties. The debates on Bills in the House 
are often motivated by politics and narrow political 
sentiments, instead of by democratic ideals and 
justice. This is often manifested by the debates 
in the House. We often see how partisan politics 
overshadow the main issue regarding the Bill in 
question, particularly, among MPs who clamour for 
important positions in the party and Government. It is 
the same when it comes to voting. All this is controlled 
by the party mechanism; particularly, the Whip who 
sees to it that the interest of his party wins.]

Currently, what happens in practice is that the legislative 
process in Parliament tends to be attenuated, and there is 

little public debate on the principles of the legislation.13 Bills 
are made available to MPs and the public only after the 
First Reading, and there have been frequent complaints 
that MPs were not given sufficient time to debate on the 
Bills during the debate stage, that is, during the Second 
Reading stage. For instance, MPs only get to learn the 
contents of a Bill in a few hours.14 In other words, Bills 
were being rushed through. Take, for example, the recent 
controversial National Security Council Bill 2015 that was 
rushed through Parliament and passed late at night last 
December in spite of fierce public criticisms against it.15 

Bills should be made available to the public and the MPs 
well in advance before the First Reading so that the public 
and the MPs can scrutinise and discuss them. And at the 
Second Reading stage (when the Bill is debated in the 
Dewan Rakyat), sufficient time should be given to MPs to 
debate on the Bill. Moreover, important or controversial 
Bills (for example, one concerning national security and 
affecting fundamental liberties like the National Security 
Council Bill 2015) should be remitted to a Special Select 
Committee on Bills for detailed scrutiny. 

An effective Special Select Committee on Bills is essential 
for Parliament to perform its role as a truly legislative body. 

One advantage to having a Special Select Committee 
on legislation is that the system permits participation 
by affected interests in the legislative process. A more 
thorough, constructive, systematic and non-partisan 
scrutiny of draft Bills can take place in the Committee 
room.

12	 Abdul Aziz Bari, Perlembagaan Malaysia: Asas-asas dan Masalah (Dewan Bahasa dan Pustaka, 2001) 57-58
13	 Harding, supra n 3, at 100
14	 Harding, Law, Government and the Constitution in Malaysia (Malayan Law Journal, 1996) 85
15	 B Suresh Ram, Azura Abas and Minderjeet Kaur, “National Security Council Bill approved” (3 December 2015) <http://www.nst.com.my/

news/2015/12/115376/national-security-council-bill-approved> (accessed 28 August 2016)
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The practice in some Commonwealth countries (for 
example, Australia) is for legislative proposals to be 
scrutinised by a permanent specialised committee, 
rather than by an ad hoc committee. Being a permanent 
committee, the members of the permanent specialised 
committee, by and by, would develop an expertise and 
professionalism that assists Parliament to have an impact 
on what is ultimately enacted into law. 

The writer respectfully proposes that Malaysia adopts this 
practice of having a permanent Special Select Committee 
on Bills.

It is, however, sad to note that the Cabinet recently had 
rejected the Speaker’s proposal for Committees on Public 
Bills on the lame ground that a special select committee 
on legislation would slow down the law-making process 
and incur heavy cost.  

A study undertaken a few years ago revealed that 80% of 
Bills introduced by the Executive are passed without any 
amendment whatsoever; 15% undergo some changes 
while 5% are withdrawn or postponed by the Executive.16

Other Parliamentary Select Committees
Now, considering the imperative need for proper and 
effective checks and balances so as to safeguard public 
interests against abuses of power, Parliament should 
be more dynamic in its role of overseeing the functions 
of government, particularly, with regard to the running 

and performance of the ministries and departments. In 
this regard, the writer proposes that Parliament carry 
out its oversight function on a regular basis through the 
establishment of appropriate Special Select Committees 
(or Parliamentary Committees), just like the departmental 
committees in the UK.

Currently, the oversight role by Parliament largely takes 
the form of raising questions during question time and 
debating issues. 

There is also the monitoring by Parliament on the workings 
of the government on financial matters when the PAC sits 
to consider the Auditor General’s reports or any other 
specific issue relating to financial matters. The content of 
the reports is about financial management and it highlights 
cases of mismanagement for which the relevant public 
officials are held accountable. However, we always note 
with dismay from the reports that ministers who might have 
misused their powers in the decision-making process are 
not called upon to testify on the scandals in which they are 
either involved in or held responsible. 

Moreover, the PAC in Malaysia is chaired by a government 
member.17 This is contrary to the Westminster convention, 
where an opposition member chairs the PAC. As a result, 
the PAC is always criticised for being slow in scrutinising 
the public expenditure. Therefore, the writer proposes the
adoption of the UK practice where the PAC is headed by
an MP from the Opposition.

16	 Supra n 11
17	 Members of the Public Accounts Committee <http://www.parlimen.gov.my/pac/ahli-jawatankuasa-pac.html?> (accessed 31 August 2016)
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The setting up of Parliamentary Select Committees will 
enable non-State actors such as civil society organisations 
to play a constructive role in promoting good governance 
by assisting MPs perform their duties and obligations. 

In many democratic States, the detailed surveillance, 
monitoring and review of individual Ministries are done 
through parliamentary select committees. The practice is 
for the select committees to be appointed on a permanent 
basis and to specialise in their areas of responsibility such 
as finance and economic management, law and order, 
defence and security, education, health, and transport. 
In Malaysia, there is also a need for select committees 
to deal with sensitive issues such as interfaith religious 
issues and race relations.

Special Select Committees are particularly useful when 
Members of Parliament want to investigate something 
rather than merely debate on it. The Special Select 
Committees should be cross-party groups of MPs or 
Senators; and assigned specific tasks to investigate and 
report back to the House that sets them up. The Special 
Select Committees gather evidence from ministers and 
public officials, from members of the public and from 
organisations outside the government. Their reports are 
published and the government must respond to their 
findings. Special Select Committees should be one of the 
ways by which Parliament ensures that the government 
explains and justifies what it is doing or how it is spending 
taxpayers’ money.

It is high time for Malaysia to have this participatory 
approach in formulating and implementing the country’s 
economic, social and financial policies in the form of 
Parliament overseeing and monitoring the ministries 
and government departments in carrying out their 
responsibilities. For instance, a Special Select Committee 
can be appointed to investigate the issues surrounding 
the environmental disaster on the coastal beaches of 
Kuantan.18 The purpose of the inquiry is to find out the 
public officials behind the approval of the bauxite mining 
licences and whether there was any corruption involved 
and, more importantly, to hold them accountable for what 
had happened.

When the public is aggrieved by important issues, such 
as those pertaining to abuses of power and corruption, 
particularly, where high-ranking public officials are 
involved, one of the avenues available to address the 
public frustration and anger is by holding a parliamentary 
inquiry conducted by a Special Select Committee that is 
open to all those who have the relevant information which 
they want to share with the Committee and with members 
of the public.

A functioning Special Select Committee
The Special Select Committees should adopt the practice 
of announcing in advance the fact that they intend to 
conduct an enquiry into a particular matter by publishing 
the terms of reference. They will at this stage invite the 
public to submit any relevant evidence that will help them 
in their inquiry; and they will contact various interested 

18	 “Pahang residents see red over bauxite mining” The Straits Times (4 August 2015) <http://www.straitstimes.com/asia/se-asia/pahang-residents-see-
red-over-bauxite-mining> (accessed 28 August 2016)
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groups and bodies to submit written submissions. Having 
considered the written submissions, the committees will 
then notify the groups or individuals, including ministers 
and public officials to appear before them to be questioned 
before public hearings. They have the legal powers to 
compel the attendance of those called to testify before the 
Committees.

The parliamentary inquiry should be broadcast live on 
television and the content of the inquiry made available 
online. Conducting the inquiry in a transparent manner 
ensures that the public is well-informed. It also creates 
a fear element among public officials, that they have 
to discharge their public functions cautiously and 
accountably, or they will face embarrassment during the 
public inquiry.

For the Special Select Committees to function professionally 
and with credibility, they should be provided with full-time 
paid qualified staff to undertake research and support the 
work of the Select Committees. The Committees should 
be empowered to recruit the staff themselves. The staff 
must be persons with the appropriate qualifications and 
with the ability to prepare well-researched reports and 
formulate appropriate and intrusive questions when the 
Committees call the ministers, the public officials and the 
relevant representatives from the civil societies to testify 
before them. The staff should be recruited from among 
professionals such as lawyers, accountants, economists 
and engineers, who will serve the committees as full-

time paid professionals. Parliament should have the 
administrative independence to employ the staff without 
having the need to obtain the permission of the Executive. 
Parliament would need to enact a law similar to the 
Parliamentary Services Act 1963 (repealed in 1992) in 
order to allow Parliament to be independently funded and 
administered.19

In addition, the Committees may hire law firms, accounting 
firms or university professors to be their consultants, who 
can be engaged on a part-time basis just like the specialist 
advisers in the UK, and to prepare expert reports 
necessary for their investigations.

The author also proposes that there be compulsory internal 
training courses and programmes that can equip the MPs 
with adequate legal knowledge. Our MPs must be well-
equipped with a basic legal knowledge of the Malaysian 
legal system and the basic principles on constitutional and 
administrative law. Seeing that there is a lack of training 
institutions for Members of Parliament (unlike the Judicial 
and Legal Training Institute, or ILKAP, for judicial and legal 
officers), there can be short-term courses for the MPs in 
the local law schools in public universities.

As is the practice in the UK and the US, the Committees 
must produce their reports to be tabled before the full 
Houses of Parliament for debate. The reports should also 
be made available in the public domain for purposes of 
transparency and accountability.

19	 The Parliamentary Services Act 1963 was repealed by s 7(d) of the Constitution (Amendment) Act 1992
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Conclusion
Certainly, such a Special Select Committees system 
that improves Parliament’s institutional performance 
tremendously is likely to involve additional government 
expenditure. However, it is worth the money spent as it 
can help to prevent the loss of billions of ringgit due to 
poor management in the ministries and departments and, 
worse still, through the unethical conduct of ministers and 
public officials. 

The existence of Special Select Committees with authority 
to question ministers and government officials will have 
the salutary effect of making those holding decision-
making power to be more cautious, responsible and 
accountable as their conduct is subject to parliamentary 
scrutiny, and they know that they cannot get off scot-free. 
Further, Special Select Committees with the power to 
hold public inquiries will give citizens the opportunity to 
hear the explanation of ministers and public officials with 
regard to their actions, and the evidence of witnesses and 
independent professionals on issues of public concern.

There have to be reforms on parliamentary procedure and 
practice in order to remove the general perception that 
the Malaysian Parliament is in reality a “rubber stamp” 
— that it is not independent but under the control of the 
Executive.

But to achieve the ideal objectives, there have to be more 
than mere structural reforms. There has to be a change 
in attitudes and mind set. Nothing is going to work in our 
parliamentary system if the paramount consideration 
among our MPs is selfish and narrow partisan interests 
rather than working for justice, democracy and good 
governance.

As one scholar put it so aptly:20

“The Standing Orders of Parliament already permit 
committees to exist. The Federal Constitution 
provides for an independent judiciary. The problem 
is not the law or the institution themselves, but the 
attitude of those in power. The law is as good as the 
people who administer them.”21 LH-AG

About the author

Dato’ Mohd Hishamudin Yunus (mhy@
lh-ag.com) served 23 years on the Bench 
and wrote close to 750 judgments in the 
High Court and the Court of Appeal before 
retiring last year. He is a consultant with Lee 
Hishammuddin Allen & Gledhill.

20	 Prof Shad Faruqi, supra n 11
21	 Loh and Surin, supra n 4, at 79
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Introduction to REITs 
in Malaysia

|by Ang Fei San|
Real estate investment trusts (“REITs”) originated from 
the US in the 1960s, when then President Dwight D 
Eisenhower signed into law the REIT Act. It was a new 
approach to income-producing real estate investment 
which combines the best attributes of real estate with 
stock-based investment. It bridged the gap between the 
average and wealthy investors by enabling the former to 
tap into investments in large-scale commercial, residential 
and industrial properties otherwise dominated by large 
financial intermediaries and wealthy individuals.1 This 
idea soon spread to countries outside the US. 

The history of REITs in Malaysia can be traced back to 
two decades ago. It began life as “property trust” with 
the first listing in 1989 by Amanah Harta Tanah PNB 
2, followed by the Arab Malaysian First Property Trust 
(AMFPT) soon after. “Property trust”, however, never took 
off in the Malaysian market until its rebranding in 2005 
to REITs and Securities Commission Malaysia’s (“SC”) 
introduction of a guideline to provide a legal framework 
for better monitoring of the newly introduced REITs.2

Structure of REITs

(Diagram from Bursa Malaysia Securities Berhad website)

REITs in Malaysia are regulated by the SC, which has 
issued a “Guidelines on Real Estate Investment Trusts” 
pursuant to s 377 of the Capital Markets and Services Act 
2007, or the CMSA (“the Guidelines”). The Guidelines set 
out two things: the legal requirements for the formation 
of REITs in Malaysia; and the requirements for issuing, 
offering or inviting any person to subscribe for or purchase 
units of the REIT. This article focuses on the former. 

REIT is an investment vehicle that pools monies from 
many investors, much like a mutual fund, for investment 
in real estate ventures such as apartment complexes, 
hospitals, office buildings, warehouses and malls, among 
others. The structure of a Malaysian REIT comprises the 
following key components — the deed, the assets of the 
REIT, the trustee, the management company and the unit 
holders. As a REIT in Malaysia is structured as a trust 
fund, it is commonly referred to as a “trust” and a “fund”.

1 Richard Stooker, REITs Around the World: Your Guide to Real Estate Investment Trusts in Nearly 40 Countries for Inflation Protection, Currency 
Hedging, Risk Management and Diversification (CreateSpace Independent Publishing Platform, 2011)

2 Jennifer Chang, “What are Real Estate Investment Trusts (REITs) and how do they fit into your investment portfolio?’ (iProperty magazine, February 
2012) <http://www.pwc.com/my/en/press/1202-the-rise-of-reits.html> (accessed 20 November 2016)
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The deed
The instrument constituting the fund is the deed, which 
operates much like the memorandum and articles of 
association of a company. The deed sets out the creation 
of the fund or the declaration of trust,3 the appointment of 
the trustee,4 the duties of the management company,5 the 
duties of the trustee,6 the joint duties of the management 
company and the trustee,7 and the investment objective 
of the fund.8 The contents of the deed must adhere to 
the minimum requirements set out in Schedule A of the 
Guidelines and those specified under securities laws.9  

The deed will contain full particulars of the fund such as 
its name, investment objective, the permitted investments, 
limits and restrictions, the basis for valuation of the assets 
of the fund, whether the fund has a limited duration, 
distribution policy, the accounting period of the fund and, 
if classes of units are issued, a provision specifying the 
classes, differences between the classes and the rights 
attached to each class of the units.10  

The assets of a REIT
These comprise largely of income-producing real estate. 
While REITs are allowed to invest in non-real estate-
related assets and cash, deposits and money market 
instruments,11 at least 50% of the fund’s total asset value 
must be invested in real estate and/or single-purpose 
companies at all times12 and the fund’s investment in 
non-real estate-related assets and/or cash, deposits and 
money market instruments is capped at 25% of the fund’s 
total asset value.13

The trustee
The trustee is the registered legal owner of the assets 
and properties in a fund. It is responsible for executing 
agreements in relation to the acquisition or disposals of, 
or the exercise of rights attaching to a fund’s property.14  
It has custody and control over the fund’s property and 
holds it in trust for the unit holders in accordance with 
the deed, the Guidelines and securities laws.15 It will 
also exercise oversight functions over the operation and 
management of the fund by the management company 
to safeguard the interests of the unit holders.16 To avoid 
conflict of interest, the trustee is prohibited from holding 
units or other interests in the fund.17

A trustee must be appointed for a REIT, and the appointment 
approved by the SC.18 In order to qualify for appointment, 
the trustee must be a trust company registered under 
the Trust Companies Act 1949 or incorporated under the 
Public Trust Corporation Act 1995, be registered with the 
SC and have a minimum issued and paid-up capital of not 
less than RM500,000.19

The management company
Often referred to as the “manager”, the management 
company is responsible for the business decisions in a 
REIT. The management company establishes the REIT, 
the issues, offers for subscription, makes an invitation to 
subscribe for or purchase units of the REIT, and operates 
and administers the REIT.20 

3 Guidelines on Real Estate Investment Trusts, Schedule A (8)(a)
4 Guidelines on Real Estate Investment Trusts, Schedule A (8)(c)
5 Guidelines on Real Estate Investment Trusts, Schedule A (4)
6 Guidelines on Real Estate Investment Trusts, Schedule A (6)
7 Guidelines on Real Estate Investment Trusts, Schedule A (7)
8 Guidelines on Real Estate Investment Trusts, Schedule A (8)(d)(ii)
9 Guidelines on Real Estate Investment Trusts, para 7.01
10 Guidelines on Real Estate Investment Trusts, Schedule A (8)(d)
11 Guidelines on Real Estate Investment Trusts, para 8.06
12 Guidelines on Real Estate Investment Trusts, para 8.07
13 Guidelines on Real Estate Investment Trusts, para 8.08
14 Guidelines on Real Estate Investment Trusts, para 4.16
15 Guidelines on Real Estate Investment Trusts, para 4.07
16 Guidelines on Real Estate Investment Trusts, paras 4.09 – 4.13
17 Guidelines on Real Estate Investment Trusts, para 4.22
18 Capital Markets and Services Act 2007, ss 288(1)(a) and 289(1)
19 Guidelines on Real Estate Investment Trusts, para 4.02
20 Guidelines on Real Estate Investment Trusts, para 3.02
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The management company must be approved by the 
SC. It must be an entity incorporated in Malaysia and 
(except where licensed by the SC) be either a subsidiary 
of a company involved in the financial services industry 
in Malaysia or a property development company or 
a property investment holding company or any other 
institution which the SC may permit. In addition, it must 
also have a minimum of 30% local equity and a minimum 
shareholders’ fund of RM1 million at all times.21 

The unit holders
An investor of REIT is a unit holder of the trust. The key 
rights of a unit holder include the right to vote at unit holder 
meetings, the right to an equal and proportionate share in 
the distributable income of the real estate ventures of the 
trust and, in the event of liquidation, the right to receive a 
share of all net cash proceeds in proportion to the interest 
from the realisation of the assets of the REIT after paying 
out liabilities.22

Islamic REITs
Islamic REITs are regulated by the “Guidelines for Islamic 
Real Estate Investment Trusts”,23 which must be read 
together with the Guidelines (applicable for conventional 
REITs). While Islamic REITs operate in much the same way 
as conventional REITs, the former are required to abide by 
Shariah principles. In order to ensure that Shariah principles 
are observed, there is an additional party in the structure of 
an Islamic REIT, and this is the Shariah committee whose 
function is to provide advice on Shariah-related matters and 
to ensure that the operations and activities of the Islamic 
REIT comply with Shariah principles. 

Unlike conventional REITs, Islamic REITs can only invest 
in real estate whose tenants (or at least the majority of 
which) operate permissible activities in line with Shariah 
principles. As such, property transactions in Islamic REITs 
are screened to limit income from tenants who operate 

activities deemed unethical such as dealings with alcohol, 
tobacco, gambling and non-halal food products (such as 
pork) to not more than 20% of the total revenue.24 

Conventional shares and REITs
The difference between conventional shares and REITs 
is that investors of REITs hold units in a trust and are 
investing in the returns from the trust, whereas stock 
investors purchase shares of a company and are 
investing in the success of the company. There are a wide 
variety of stocks covering all manner of business sectors, 
whereas REITs specialise in real estate properties. In 
the government’s effort to promote the REIT industry in 
Malaysia, REITs enjoy favourable tax treatment over 
stocks such as exemption from payment of real property 
gains tax.25  

Unit trusts and REITs
The main difference between unit trusts and REITs is that 
REITs invest predominantly in real estate assets, whereas 
unit trusts hold a diverse range of asset classes. The total 
borrowings of a fund in a REIT must not exceed 50% of the 
total asset value of the fund at the time the borrowings are 
incurred, unless sanction of the unit holders is obtained 
while there are no such leverage caps for unit trusts.26        
A REIT is fully exempted from tax for a year of assessment 
if it distributes 90% or more of its total income to its unit 
holders in the basis period for that year of assessment 
while there is no similar provision for unit trusts.27  LH-AG
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21 Guidelines on Real Estate Investment Trusts , para 3.04
22 FAQs on Real Estate Investment Trusts (REITs) of Bursa Malaysia Securities Berhad 
23 Issued by the SC on 21 November 2005
24 Guidelines for Islamic Real Estate Investment Trusts, para 1.1(e)
25 Real Property Gains Tax (Exemption) (No 4) Order 2003 [PU(A) 451/2003]
26 Guidelines on Real Estate Investment Trusts, para 8.37  
27 Inland Revenue Board of Malaysia’s Public Ruling No 2/2015, “Taxation of Real Estate Investment Trust or Property Trust Fund” (19 June 2015) <http://

lampiran.hasil.gov.my/pdf/pdfam/PR_2_2015.pdf> (accessed 30 November 2016)
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Some Recent Developments 
with REITs in Malaysia

|by Eileen Tan Yuh Wen|
In Malaysia, real estate investment trusts (or “REITs”) are 
generally governed under trust law. Elsewhere, in the US, 
for example, REITs can be organised as a corporation, 
a trust, a limited liability company or, in certain cases, a 
limited partnership.1 A REIT in Malaysia is constituted 
by the trust deed executed between its management 
company (commonly referred to as the “manager” of the 
REIT) and the trustee that holds legal title to the REIT’s 
assets and acts on behalf of the unit holders. 

An illustration of a typical conventional REIT in Malaysia 
is as follows:

Legislative framework
In Malaysia, the business and operation of a REIT is 
principally regulated by Securities Commission Malaysia 
(“SC”) pursuant to the Capital Markets and Services 
Act 2007. In carrying out this responsibility, the SC has 
issued guidelines for property trust funds that have been 
developed and revised several times along with the growth 
of the REIT market in Malaysia before being replaced by 
the SC’s Guidelines on Real Estate Investment Trusts in 

2008 (updated 28 December 2012) (“REIT Guidelines”). 
Therefore, REITs in Malaysia are effectively governed by 
the REIT Guidelines, including the SC’s Guidelines on 
Islamic Real Estate Investment Trusts (for Islamic REITs) 
and the respective REIT’s trust deed.

In July 2016, the SC published a consultation paper 
inviting public feedback on its proposed changes to the 
REIT Guidelines and the Islamic REIT Guidelines.

Objectives
The main objectives of the SC’s proposed amendments to 
the REIT Guidelines are to facilitate growth of the REITs 
market by liberalising the scope of permitted activities 
that can be undertaken by REITs, enhance governance 
requirements, and to streamline post-listing requirements 
for listed REITs with those for listed corporations which 
should achieve greater market efficiency for REITs.2

Facilitate growth
The SC has proposed that REITs be allowed to redevelop 
their existing properties or acquire vacant land for the 
purpose of developing new properties, thereby expanding 
the scope of permitted activities that can be undertaken by 
REITs, which will, among others, enable REITs to expand 
their portfolio of income-generating real estate.

Property development activities

At present, a REIT is not permitted to conduct property 
development activities and undertake acquisition of vacant 
land.3 However, it is allowed to acquire properties under 
construction valued at up to 10% of their total asset value 
(post-acquisition).4 The SC recognises that by allowing 
REITs to undertake redevelopment of their old properties 
and acquire vacant land for purposes of developing new 
properties, this will enable them to expand their portfolio of 
income-generating real estate and enhance the property 
yield for the benefit of unit holders.5

1	 Guide to Global Real Estate Investment Trusts (Wolters Kluwer, 2010) (Stefano Simontacchi and Uwe Stoschek, eds) at para 2.1.1 
2	 SC press release (14 July 2016)
3	 REIT Guidelines at para 8.44
4	 Ibid, at para 8.14(e)
5	 SC Consultation Paper No 3/2016 (14 July 2016) at para 2.2
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This has been allowed for REITs in other jurisdictions. 
For instance, last year, the Monetary Authority of 
Singapore raised the ceiling for development activities 
undertaken by a REIT from 10% (currently the ceiling 
for Hong Kong6) to 25%7 of the REIT’s total asset value.

Since the primary aim of a REIT is to provide returns 
derived from rental income to unit holders, in order to 
ensure that the property development activities are 
undertaken for the purposes of improving rental income 
potential and to prevent exposure to risks associated 
with property development activities (such as possibility 
of cost overruns, financing and potential risk of delay 
in completion which will increase costs), the SC has 
further proposed the following restrictions:

(1) The aggregate limit for property development 
AND acquisition of vacant land for purposes 
of development shall not exceed 15% of the 
REIT’s enlarged total asset value. In this regard, 
the current allowance for REITs to acquire real 
estate under construction up to a limit of 10% of 
their total asset value (post-acquisition) will be 
subsumed within this limit of 15%;

(2) The REIT must continue to hold the completed 
property for at least two years from the date of 
completion of the property development; and

(3) In the event that the REIT wishes to dispose 
of the completed property during the two-
year holding period, it must seek its trustee’s 
consent and obtain approval from unit holders 
by way of a special resolution. 

For the avoidance of doubt, it is proposed that “property 
development activities” be defined as “the construction 
or re-development of a building or the extension to an 
existing building”, and would not include renovation, 
refurbishment or retrofitting8 which is permitted under 
the existing REIT Guidelines.9

To ensure that REITs have a substantial portion of 
their investments in income-generating real estate, 
the SC has, together with the proposed liberalisation 
of permitted activities, proposed that the threshold for 
minimum investments in real estate and/or single purpose 
companies be increased from the current requirement of 
50% of a REIT’s total asset value to 75%.10

Private leases

The SC has proposed that REITs be allowed to enter 
into long-term leases with registered proprietors of 
income-generating real estate, subject to the following 
requirements being met:

(1) The private lease must be registered with the 
Land Office (where the private lease relates to 
foreign real estate, to be registered or recognised 
by the relevant land authority under a land registry 
framework equivalent to that of Malaysia);

(2) The total value of private leases with remaining 
lease period of less than 30 years should 
be below 25% of the total asset value (after 
acquisition) of a REIT;

(3) The REIT manager must obtain legal advice on 
the acquisition of the private lease to ensure the 
interests of the REIT are protected in the lease 
agreement; and

(4) The REIT manager must provide additional 
disclosure on such private lease arrangements 
in the prospectus, announcements, circulars 
and annual reports (where applicable) which 
shall include, among others, the remaining term 
of the lease held by the REIT, registration of 
the lease with the Land Office (or its equivalent 
for foreign real estate), name of the lessor, 
whether the lessor is a related party and such 
other information relevant for the investors’ 
consideration in deciding whether to invest or 
stay invested in the REIT.

6	 SFC Code on Real Estate Investment Trusts at para 7.1(2)
7	 MAS Code on Collective Investment Schemes, Appendix 6 at para 7.1(d)
8	 Supra n 5 at para 2.5
9	 Supra n 3
10	 Ibid, at para 8.07 
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These changes suggest that equitable ownership are 
thought to gradually be equated to legal ownership 
which should outweigh any major shortcomings where 
substantial profit can be reaped.

Income support 

There are currently no specific provisions in the REIT 
Guidelines for income support arrangements. An 
income support arrangement is one where a vendor of 
real estate provides minimum rental income for a fixed 
period. This can take various forms, for example, by way 
of a minimum rental guarantee by the vendor, sale and 
leaseback arrangement to the vendor at above market 
rate, or such other forms of financial engineering with the 
effect of artificially enhancing the yield of a property on an 
unsustainable basis.

The SC is rightfully concerned that the investors may be 
misled by the headline yield. Income support arrangements 
may provide only short-term enhancement to a REIT’s 
yield which may not be sustainable after the arrangement 
lapses. This may have the effect of inflating the valuation 
of a purchased property. This has proven the case in 
other jurisdictions where income support arrangements 
for REITs are allowed. Accordingly, the SC has proposed 
that the impact of the income support arrangement be 
excluded from the market value of the real estate to be 
acquired for investors’ consideration. 

Unit buyback

There are currently no specific provisions in the REIT 
Guidelines for unit buyback. Further to industry requests to 
allow unit buyback for listed REITs, the SC has proposed 
to allow listed REITs to buy back their own units subject to 
restrictions and notification requirements similar to those 
applicable to unit buy-backs by a business trust under the 
Bursa Listing Requirements.11

The SC and some key industry players believe that this 
would help REITs whose units are undervalued to buy 
back  their units thus reducing their supply. 

Islamic REITs

Islamic REITs are allowed to have up to 20% of total 
turnover attributable to existing non-Shariah compliant 
tenants.12 However, they are banned from accepting new 
tenants or renewing existing ones whose activities are 
fully non-Shariah compliant even if the collection of rental 
income therefrom would not result in a breach of the 20% 
benchmark.

That prohibition is now replaced with the requirement that 
the percentage of rental derived from the non-Shariah 
compliant tenants is less than 20% of the Islamic REIT’s 
total turnover and is reduced to less than 5% by the end 
of its fifth full financial year. For Islamic REITs established 
over five years, the proposed rule is that collection of 
rental income from non-Shariah compliant activities must 
be less than 5% of that Islamic REIT’s total turnover.

Similar rules would apply to acquisition of real estate 
whose tenants carry out non-Shariah compliant activities.

Effectively, changes in the rule would provide an opportunity 
for Islamic REITs to achieve a higher occupancy rates.

A typical Islamic REIT structure in Malaysia is as follows:

11	 Bursa Listing Requirements, Chapter 12, Part I
12	 Islamic REIT Guidelines at para 1.1(c)
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Enhance governance, streamlining and other 
amendments
The SC has also proposed several changes to the REIT 
Guidelines which aim to put listed REITs at the same 
level of governance as a corporation listed on the stock 
exchange. This is done by applying the rules under the 
Main Market Listing Requirements of Bursa Malaysia 
Securities Berhad (“Bursa Listing Requirements”), 
which aim to strengthen regulations for REITs. Although 
listed REITs are generally subject to the Bursa Listing 
Requirements, not all rules under the Bursa Listing 
Requirements are currently applicable to REITs.13 

The changes that the SC has proposed to adopt for REITs 
are:

(1) Statement of corporate governance

It is proposed that the board of directors of REIT 
managers include a statement of corporate 
governance and internal control in the annual 
report of REITs.

(2) Requirement for an audit committee

The SC proposes that REIT managers establish 
an audit committee with the roles of providing 
oversight of the financial reporting process, audit 
process, the system of internal controls, risk 
management, conflict of interest in particular, 
those arising from related party transactions and 
regulatory compliance of the REIT.14

(3) Issuance of securities

Under the current rules in the Bursa Listing 
Requirements, listed corporations may issue 
new securities under a general mandate from 
shareholders, provided such issuance does not 
exceed 10% of the nominal value of their issued 
and paid-up capital.15 The proposed rule is to adopt 
requirements similar to those for listed corporations 

under the Bursa Listing Requirements for issuance 
of new shares or convertible securities for listed 
REITs, but with a ceiling of 20% instead which is 
currently applicable to REITs.16

(4) Issuance of bonus units

As for issuance of bonus units, the SC has 
proposed that listed REITs adopt the same 
benchmark for listed corporations so that listed 
REITs are only allowed to capitalise up to 80% 
of reserves arising from (real estate) revaluation 
surplus for any bonus issue of securities by way 
of such surplus.17

(5) Transactions

It is proposed that similar requirements for 
transactions undertaken by listed corporations 
under the Bursa Listing Requirements which 
currently do not apply to listed REITs18 be 
adopted. Therefore, it is envisaged that the 
requirements for transactions undertaken by 
listed REITs will be as follows:

Acquisitions and disposal19

13	 Bursa Listing Requirements at para 8.36
14	 Ibid, at para 3.05
15	 Ibid, at para 10.03 
16 Ibid, at para 14.03
17	 Paragraph 14.20 of the REIT Guidelines currently allows up to 90%: “Where a revaluation surplus is to be utilised for the issuance of bonus units, only 

up to 90% of such surplus may be capitalised as bonus units.”
18	 Supra n 13
19	 Bursa Listing Requirements at para 10.05

Percentage 
ratio (of fund’s 

total asset 
value)

Below 5% or for 
transactions where 

value is below 
RM500,000

5% or more 25% or more

Requirements No announcement 
required (if consid-
eration is satisfied 
in case or unquoted 
securities)

Announcement to 
be made

Announcement to 
be made

Separate letter to be 
furnished to Bursa, 
the percentage 
ratios applicable to 
such transaction

Separate letter to be 
furnished to Bursa, 
the percentage 
ratios applicable to 
such transaction

Draft circular to 
unitholders together 
with compliance 
checklist to be 
furnished to Bursa

Circular to 
unitholders to be 
issued

Approval of 
unitholders to be 
obtained
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In a related party transaction20

 In addition, the SC is considering removing the 
limitations to the acquisition and disposal pricing 
as set out under the current REIT Guidelines21 

to provide the unit holders with flexibility to 
decide on transactions undertaken by the REIT. 
However, relevant and adequate information 
such as independent valuation reports — and, 
in the case of a related party transaction, 
independent advice — must be provided to unit 
holders.

In addition to the above, to enhance protection for 
investors, the SC has further proposed:

(1) Change of REIT manager

The SC proposes to allow unit holders including 
unit holders with interest in the outcome of the 

meeting to vote and be counted in the quorum 
to remove the REIT manager by way of a simple 
resolution. This relaxes the current rule in the 
REIT Guidelines that a REIT manager must 
not exercise its voting rights for its units or its 
nominees’ units held in any unit holders’ meeting 
regardless of the party who requested for the 
meeting and the matter or matters that are laid 
before the meeting.22

(2) Termination of a REIT

In addition to the current rules under the REIT 
Guidelines, the SC proposes that on completion 
of the termination of the REIT, a REIT manager’s 
report setting out the salient terms of the 
disposal of the REIT’s assets and a trustee’s 
report stating that the REIT has been terminated 
in accordance with the provisions of the REIT’s 
deed must be made available to the unit holders. 
Further, it is proposed that copies of the financial 
statements of the REIT be distributed and filed 
with the SC within two months of the completion 
of termination.

(3) Revaluation of real estate

Given the current practice of M-REITs, the SC 
proposes to replace the current requirement that 
revaluation of each real estate in a REIT to be 
carried out at least once every three financial 
years to at least once annually.23 In addition, it 
is proposed that a valuer is allowed to conduct 
valuations of any particular real estate of a 
REIT for a maximum of three consecutive years 
instead of the current restriction of maximum two 
consecutive valuations.24

20	 Bursa Listing Requirements, at para 10.08
21	 REIT Guidelines, paras 8.18, 8.19 and 9.04. Under the current REIT Guidelines, a fund should not: (i) acquire real estates at a price more than 110% of 

the value assessed in a valuation report; and (ii) dispose of real estates at a price lower than 90% of the value assessed in a valuation report.
22	 REIT Guidelines at para 15.48
23	 Ibid, at para 10.03
24	 Ibid, at para 10.07 

Percentage 
ratio (of fund’s 
total asset 
value) or 
transaction 
value

(Transaction 
value is 
less than 
RM500,000 or 
is a recurrent 
RPT)

0.25% or more 5% or more 25% or more

Requirements None Announcement 
to be made 

Announcement 
to be made

Announcement 
to be made

Draft circular 
to unit holders 
together with 
compliance 
checklist to be 
furnished to 
Bursa

Draft circular 
to unit holders 
together with 
compliance 
checklist to be 
furnished to 
Bursa

Circular to unit 
holders to be 
issued

Circular to unit 
holders to be 
issued

Approval of 
unit holders to 
be obtained

Approval of unit 
holders to be 
obtained

Independent 
adviser to be 
appointed

Independent 
adviser to be 
appointed

Principal 
adviser to be 
appointed
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Other amendments to the REIT Guidelines proposed by 
the SC are:

(1) Property management

In attempt to improve efficiency, the SC proposes 
to allow REIT managers to take up equity interest 
in a property management company provided 
that 51% thereof is owned by a registered valuer 
pursuant to the Valuers, Appraisers and Estate 
Agents Act 1981.

(2) Internal management

The SC is considering amending the REIT 
Guidelines to allow REITs to be internally 
managed which may be in the form of a REIT 
owning the shares of the REIT manager or 
stapled REITs. This may effectively reduce 
costs where management fees for external 
management companies can be eliminated. 

(3) Unlisted REIT

It is proposed that the offer of unlisted REITs 
be limited to sophisticated investors only which, 
under the current rules, may be offered to retail 
investors.

(4) Leverage limit 

The SC has proposed to remove the option of 
a REIT to increase its leverage limit (currently 
provided under REIT Guidelines) of 50% of total 
asset value by way of ordinary resolution of unit 
holders’ being obtained.25 

These changes seek to improve corporate governance 
and disclosure for REITs and effectively, the same 
for the REIT managers while minimising instances of 
“conflict of interests” between REIT managers and 
investors. The greater transparency should increase 
investors’ confidence and enhance the attractiveness 
of REITs. LH-AG
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Peer-to-Peer Lending, a New 
Lending and Borrowing Avenue 
in Malaysia

|by Christine Chan Ee Yin|
“Will P2P lending create a new class of debt that could 
spiral out of control and impact the whole financial 
system?” 1

Traditionally, lending to small and medium-sized 
enterprises (SMEs), especially to those too small to access 
the bond and equity market, has been a business served 
primarily by the banks. With information technology, the 
banking industry evolved to a point approximately 10 
years ago when the first peer-to-peer (P2P) financing in 
the world was offered by the UK- based platform, Zopa.2 

Since then, P2P financing has been bringing borrowers 
and lenders together, bypassing traditional banks and their 
cumbersome procedures such as assessing borrowers 
and going through credit committee approval.

Now, at long last, P2P lending has reached our shores. 
To accommodate this innovation, Securities Commission 
Malaysia (“SC”) introduced a framework by way of an 
amendment to the Guidelines on Recognised Markets 
(“the Guidelines”). This area of financial technology 
(fintech) has garnered overwhelming response from 
applicants wishing to operate the P2P platform in 
Malaysia.3 In September, the executive chairman of the 
SC indicated the operators of the P2P financing would 
be announced before the year was out.4 True to its word, 
the SC introduced six registered P2P operators early last 
month.5 With that, Malaysian SMEs now have another 
avenue to raise funds.

What is P2P lending?
P2P financing in Malaysia will allow SMEs to borrow 
monies from retail and sophisticated investors via an 
electronic platform. 

To act as the regulator of P2P lending, the SC introduced 
a new Chapter 13 into the Guidelines on 13 April 2016. It 
sets out, inter alia, the obligations of a P2P operator and 
the type of issuer and investor of P2P financing. 

P2P operators in Malaysia
The Guidelines require the P2P operator to be locally 
incorporated under the Companies Act 1965 and have a 
minimum paid-up capital of RM5 million.6 However, they 
are silent as to the business model of the P2P operator. 
Hence, the investment process may differ from one 
operator to another, depending on the platform rules set by 
such operators. Currently, it would appear that the SC will 
allow the market to form itself by not dictating the number 
of operators it intends to register for the P2P licence.

The Guidelines seek to protect investors by requiring the 
P2P operators to establish and maintain one or more trust 
accounts with a licensed institution such as a bank.7 All 
monies raised from the investors are to be credited into 
the trust account and funds are released to the issuer 
only when at least 80% of the targeted amount has been 
raised.8 An issuer is not allowed to retain any amount that 
exceeds the initial target.9  

Issuers in Malaysia 
Unlike other more mature markets, P2P financing 
in Malaysia will only be available exclusively for 
businesses and not private individuals. Only business 
entities registered locally, such as sole proprietorships, 
partnerships, incorporated limited liability partnerships, 
private limited and unlisted public companies, are 

1 Risen Jayaseelan, “What awaits in P2P lending”, The Star Online (13 October 2016) <http://www.thestar.com.my/business/business-news/2016/10/13/
what-awaits-in-p2p-lending/> (accessed 30 October 2016)

2 Tho Li Ming and Sim Wei Shaun, “P2P lending a new avenue for investors”, The Edge Markets (14 July 2015) <https://www.capital-match.com/news-
sixteen.html> (accessed 30 October 2016)  

3 Intan Farhana Zainul, “SC to announce list of peer-to-peer financing by year-end”, The Star Online (20 September 2016) <http://www.thestar.com.my/
business/business-news/2016/09/20/sc-to-announce-list-of-peer-to-peer-financing-by-year-end/> (accessed 30 October 2016)

4 Ibid
5 B2B FinPAL, Ethis Kapital, FundedByMe Malaysia, ManagedPay Services, Modalku Ventures and Peoplender, which should be operational in 2017
6 Guidelines on Recognised Markets, para 13.04
7 Para 13.09
8 Para 13.27
9 Para 13.28
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allowed to tap Malaysian investors for funding through 
a P2P platform.10 However, commercially or financially 
complex structures and public listed companies and their 
subsidiaries are prohibited from raising funds through the 
P2P lending model.

In the event a foreign incorporated entity wishes to borrow 
under this regime, it will need to incorporate a Malaysian 
subsidiary. 

Investors in Malaysia
P2P investment opportunities are opened to all retail and 
sophisticated investors. Retail investors are encouraged to 
limit their investments on any P2P platform to a maximum 
of RM50,000 at any period of time11 to manage their risk 
exposure. A sophisticated or angel investor is not subject 
to such a restriction. A sophisticated investor is one who 
falls within any of the categories of investors set out in Part 
1, Schedule 6 and 7 of the Capital Markets and Services 
Act 2007, and an angel investor must be accredited as 
such by the Malaysian Business Angels Network. 

Peer-to-peer lending

Why P2P lending?
Commercial banks are unable to depart from their 
lending model which requires a borrower to prove his 
creditworthiness. SMEs that have no or are unable 
to provide sufficient proof of creditworthiness are 
underserved by the banking industry. This requirement 

for creditworthiness involves the bank in much red tape 
and time-consuming procedures. In contrast, P2P lending 
gives quicker access to both borrower and lender. 

Zopa says on its website that £10 is all an investor needs 
to start lending.12 Capital Match, based in Singapore, 
requires only a minimum of SGD1,000 for investors to get 
started.13

P2P spreads the credit risk across a large number of 
investors and a large base of investors increases access 
to fund to issuers. 

The Guidelines allow the rate of financing to go as high as 
18% per annum.14 Investors can therefore be enticed for 
high-yield offering.  

Limitations of P2P lending
Generally, P2P platform loans are unsecured. Some 
platforms such as Capital Match obtain personal 
guarantees from the directors of the issuers as some 
form of security and the P2P industry in some countries is 
aided by the debt collection agency. 

Although online crowdfunding has been around for a 
decade, its ability to withstand a market recession remains 
untested as Capital Match concedes on its website.15

P2P lending in Malaysia and in the UK
There are several differences between the regulatory 
requirements imposed on Malaysian P2P platforms and 
those on their UK counterparts. This is not unexpected, 
given that the P2P lending sector in Malaysia is still in its 
infancy. Nevertheless, there are many parallels between 
the Guidelines and the P2P regulations in the UK. 

10 Para 13.20
11 Para 13.32
12 <https://www.zopa.com/>
13 Tho Li Ming and Sim Wei Shaun, “P2P lending a new avenue for investors”, The Edge Markets (14 July 2015) <https://www.capital-match.com/news-

sixteen.html> (accessed 30 October 2016)  
14 Guidelines on Recognised Markets, para 13.05(k)
15 <https://www.capital-match.com/risks.html>
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Following the establishment of P2P lending in the UK, 
P2P operators came together to form the Peer-to-Peer 
Finance Association (“P2PFA”), which developed a set 
of operating principles. The P2P industry in the UK was 
self-regulated by the P2PFA until the Financial Conduct 
Authority (“FCA”) took over on 1 April 2014. When the 
FCA began to regulate P2P lending, the P2PFA continued 
to subsist. In Malaysia, however, the industry has been 
initiated by the regulatory authority. 

The FCA imposes a capital adequacy requirement, or CAR, 
on the platforms but no minimum capital requirement on 
the operators. In Malaysia, a minimum capital requirement 
of RM5 million is imposed on P2P operators. This is not 
excessively high. It remains to be seen how soon it will 
be before the CAR is implemented in Malaysia. It does 
appear that it is not the intention of the SC to discourage 
the industry at this time.  

The Guidelines cap the rate of financing at 18% per annum. 
This is probably to prevent market abuse. The FCA does 
not impose any maximum or minimum rates in respect of 
P2P lending. The FCA considers business entities that 
borrow on the P2P platforms to be sophisticated and 
hence, capable of weighing the cost of finance against 
business needs and its ability to repay.16

The FCA does not restrict any person from borrowing 
on a P2P platform. The Guidelines, however, preclude 
individual borrowers. Since P2P financing in Malaysia is 
still in its infancy, this is arguably a wise decision on the 
part of the SC17 to protect potential investors.  

Recommendation to move forward
There is a need to amend the current Moneylenders Act 
1951 to make P2P lending viable in Malaysia. Amendment 
is necessary to include P2P investors in the category of 

those exempted from obtaining moneylenders’ licence 
under the Act. Until this is done, the time and cost incurred 
to obtain a licence under the Act will deter investors from 
lending through P2P platforms. This, in turn, will affect the 
growth of P2P lending in Malaysia.  

Conclusion
Perhaps this quote will describe the banking industry upon 
the introduction of P2P lending in Malaysia:

“Technology, which once progressed at the periphery 
of culture, now engulfs our minds as well as our 
lives… One by one, each of the things that we care 
about in life is touched by science and then altered.”18

One wonders what the banks can do in order to be more 
competitive. However, due to the centralisation of risk, it 
will be tough for them to relax their lending rules. It’s early 
days yet, but if “sharing economy” companies Airbnb and 
Uber are anything to go by, P2P lending could be here to 
stay. Just as the hospitality industry has expanded beyond 
hotel chains to individuals in private homes, so too, lending 
will be another commoditising service.                  LH-AG
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16 Kylie Greeff, “Regulation of P2P Lending in Malaysia” (3 June 2016) <http://www.p2p-banking.com/countries/asian-regulation-of-p2p-lending-in-
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17 Ibid
18 Kevin Kelly, New Rules for the New Economy (Penguin Group, 1998) at 1
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Challenging Abuses in Land 
Acquisition — How and 
When?

|by Ho Ai Ting|
The right to own property is a fundamental right protected 
by the Federal Constitution: No person shall be deprived 
of property save in accordance with law.1 However, such 
protection does not prevent compulsory acquisition.2 

The rationale and justification for such an inroad into the 
sanctity of private property is that “private interests may 
in some circumstances be subordinated to the higher 
interests of the public, when the State thinks it is proper 
to do so…”3.

Key principles 
The Land Acquisition Act 1960 (“Acquisition Act”) is a 
piece of legislation that empowers a State Authority to 
deprive a person of his property.4 The State Authority 
may compulsorily acquire private land for three types of 
purpose:5 

(a)	 any public purpose;

(b)	 any purpose which is beneficial to the economic 
development of Malaysia or to the public 
generally or any class of the public; or

(c)	 the purpose of mining or for residential, 
agricultural, commercial, industrial or recreational 
purposes or any combination of such purposes. 

The spirit of Article 13 of the Federal Constitution 
commands “adequate compensation” to be given to 
the dispossessed landowners.6 The Acquisition Act 
was meant to safeguard that constitutional right as it 
prescribes the procedure to be followed by the State 
Authority for the acquiring of a person’s land, including 
the determination of the amount of fair and reasonable 
compensation to be paid. Thus, the provisions of the 
Acquisition Act must be strictly interpreted in favour of the 
person who is to be deprived of his property so as to give 
meaning to the constitutional protection of a person’s right 
to his property.7

Likewise, the statutory provisions of the Acquisition Act 
must also be strictly adhered to by the relevant public 
authorities and made applicable to all relevant parties.8 
All procedural steps leading to a final determination of any 
award shall be in accordance with the provisions of the 
Acquisition Act.9

Three key stages 
In order for the landowner and/or even a chargee bank to 
properly safeguard its rights and interest, there are three 
key stages to note about a land acquisition: 

1.	 The State Authority/ Land Administrator commences 
land acquisition process by:

(a)	 Publishing a declaration in Form D10 in the 
Gazette which sets out the purpose of an 
acquisition;

(b)	 Serving a notice to attend enquiry in Form E on 
the landowner and/or any interested persons.

1 Federal Constitution Art 13(1)
2 Ibid, Art 13(2)
3 S Kulasingam & Anor v Commissioner of Land, Federal Territory & Ors [1982] CLJ 65 (FC)
4 Ee Chong Pang & Ors v The Land Administrator of the District of Alor Gajah & Anor [2013] 3 CLJ 649 (CA)
5 Land Acquisition Act 1960 s 3(1)
6 Jais Chee & Ors v Superintendent of Lands & Surveys Kuching Division, Kuching [2014] 3 CLJ 467 (CA)
7 Ee Chong Pang, supra n 4;  Ng Kim Moi & Ors v Pentadbir Tanah Daerah, Seremban, Negeri Sembilan Darul Khusus [2004] 3 CLJ 131 (CA)
8 Lembaga Lebuhraya Malaysia v Semenyih Jaya Sdn Bhd [2011] 3 CLJ 159 (CA); Sistem Lingkaran Lebuhraya Kajang Sdn Bhd v Inch Kenneth Rubber 

Ltd & Anor & Other Appeals [2011] 1 CLJ 95 (CA)
9 Lembaga Lebuhraya Malaysia, supra n 8; Sistem Lingkaran Lebuhraya Kajang Sdn Bhd, supra n 8
10 Land Acquisition Act 1960 s 8: Declaration of intended acquisition — which sets out the purpose of an acquisition 
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 2.	 At the conclusion of the land enquiry, the Land 
Administrator offers compensation to the landowner 
and/or any interest parties by making an award in 
Form H and serves the same on them.11

3.	 The State Authority takes formal possession of land 
by issuing and serving Form K on the landowner.12

In the event the landowner is dissatisfied with the 
compensation offered by the Land Administrator, he may 
file an objection under Form N within six weeks from 
the date of the pronouncement of the and/or date of the 
service of Form H.13

Challenging abuses — Judicial review
Abuses of land acquisition legislation have become one 
of the alarming issues in countries that permit compulsory 
land acquisition. They are often central on the inequitable 
and unfair government acquisition of private land for 
development by private companies and individuals under 
the guise of “public purpose”.14 It is not uncommon to 
hear allegations of the acquiring authorities bypassing 
or circumventing the mandatory requirements prescribed 
under the Acquisition Act and acted to the detriments of 
the land owners in implementing the acquisition process.15 

In Malaysia, the Klang Valley MRT Project (the KVMRT 
Project) has of late spawned numerous litigations and 
protests over the abuses in land acquisition.16 One of the 
more common allegations is that there is no necessity for 
the state to acquire the surface of the lands concerned for 
an underground construction.

Landowners often ask: “How and when to challenge the 
abuses?” 

It is to be noted that the quashing of a land acquisition 
cannot be done in a land reference under s 37(1) of 
the Acquisition Act as that is only for the purpose of 
determining the additional compensation to be paid to 
the dispossessed landowner. As such, a separate judicial 
review application would have to be filed in court.17 

Judicial review, a two-stage proceeding, is governed by 
O 53 of the Rules of Court 2012 (RC 2012). Any person 
who is affected by the decision, action or omission in the 
exercise of a public duty or function is entitled to make the 
application.18

It is trite law that the requirements under O 53 are 
mandatory in nature and must be strictly adhered to by an 
applicant desirous of obtaining leave for judicial review.19

Historically, judicial review is only concerned with the 
decision-making process where the impugned decision 
is flawed on the ground of procedural impropriety. 
However, over the years, our courts have made inroad 
into this field of administrative law. The position today 
is that the decision of inferior tribunal may be reviewed 
on the grounds of “illegality”, “irrationality” and possibly 
“proportionality” which permit the courts to scrutinise 
the decision not only for process but also for substance. 
The courts are now allowed to go into the merit of the 
matter.20 

11 Ibid, ss 14 and 16
12 Service of Form K pursuant to s 22 Acquisition Act
13 Land Acquisition Act 1960 ss 37 and 38
14 United Allied Empire Sdn Bhd v Pengarah Tanah & Galian Selangor & Ors, Shah Alam High Court Application for Judicial Review No 25-38-04/2015; 

United Development Company Sdn Bhd v The State Government of Sabah & Anor [2010] 5 CLJ 986 (HC)
15 Ee Chong Pang & Ors, supra n 4; Ng Kim Moi, supra n 7; Wong Kee Sing Realty Sdn Bhd & Ors v The Collector of Land Revenue, District of Gombak 

[1995] 1 LNS 363 (HC)
16 Vijenthi Nair, “MRT: Shopowners can develop land above ground” the Star (28 October 2015) <http://www.thestar.com.my/metro/community/2015/10/28/

mrt-shopowners-can-develop-land-above-ground/>; “MRT tunnels below Bukit Bintang completed” the Star (27 October 2014) <http://www.thestar.
com.my/business/business-news/2014/10/27/mrt-tunnels-below-jalan-bukit-bintang-completed/>; Ida Lim, “MRT Corp: Possible delay to Bukit Bintang 
station but project on track” Malay Mail Online (29 August 2013) <http://www.themalaymailonline.com/malaysia/article/mrt-corp-possible-delay-to-
bukit-bintang-station-but-project-on-track>; Maizatul Nazlina, “Ampang Park owners allowed to challenge MRT land acquisition” the Star (20 January 
2016) <http://www.thestar.com.my/news/nation/2016/01/20/court-allows-ampang-park-owners-review-over-mrt-land-acquisition/>; Ida Lim, “Court 
freezes government’s acquisition move on Ampang Park mall for MRT project” Malay Mail Online (20 January 2016) <http://www.themalaymailonline.
com/malaysia/article/court-freezes-governments-acquisition-move-on-ampang-park-mall-for-mrt-proj>; S Tamarai Chelvi, “High Court grants leave 
to Ampang Park owners in MRT acquisition” theSun (20 January 2016) <http://www.thesundaily.my/news/1671260>; Hidir Reduan, “Court orders 
halt on Ampang Park demolition” New Straits Times (20 January 2016) <http://www.nst.com.my/news/2016/01/123118/court-orders-halt-ampang-
park-demolition>; Arnaz M Khairul, “‘Save Ampang Park’ campaign steps up a gear’ New Straits Times (8 January 2016) <http://www.nst.com.my/
news/2016/01/121164/save-ampang-park-campaign-steps-gear>

17 Chip Ann Realty Sdn Bhd & Anor v Pentadbir Tanah Wilayah Persekutuan Kuala Lumpur [2015] 1 LNS 70 (HC)
18 Rules of Court 2012, O 53 r 2(4)
19 Ahmad Jefri bin Mohd Jahri @ Md Johari v Pengarah Kebudayaan & Kesenian Johor & Ors [2010] 3 MLJ 145 (FC)
20 Ranjit Kaur a/p S Gopal Singh v Hotel Excelsior (M) Sdn Bhd [2010] 8 CLJ 629 (FC)
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In challenging a land acquisition, judicial review is often 
mounted on the following grounds:

1.	 The authority had acted ultra vires the provisions of 
the Acquisition Act, namely beyond its prescribed 
powers;21

2.	 The authority had exercised the power unreasonably,22 
irrationally23 or perversely;24

3.	 The authority had failed to comply with the procedural 
requirements imposed under the applicable written 
law;25

4.	 The acquisition is mala fide26 and was to achieve a 
collateral or ulterior purpose; that is, for a purpose 
other than the purpose for which it is professed to 
have been exercised;

5.	 The authority had abused its discretionary power;27

6.	 The authority had omitted to give due consideration or 
violated the legitimate expectation of the landowner.28

Time is a key factor to be observed.29 In the past, 
landowners, especially corporate landowners, were often 
shut out from commencing judicial review on the ground 
that the leave application was filed out of time. 

In a recent Federal Court decision,30 it was held that 
in seeking to quash a land acquisition, the landowner 
is required to commence judicial review proceedings 
within three months from the date of service of Form E, 
namely the notice to attend enquiry.

Conclusion 
While there are various grounds to support a judicial 
review application, the predicament most landowners find 
themselves in is that such grounds to do so may not have 
come to light within the three-month period stated earlier.

The ugly truth is that it will be an uphill task for 
the landowners to challenge and quash a land 
acquisition. LH-AG
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21 Syed Omar Abdul Rahman Taha Alsagoff v The Government of the State of Johor [1979] 1 MLJ 49 (PC); Pengarah Tanah dan Galian, Wilayah 
Persekutuan v Sri Lempah Enterprise Sdn Bhd [1979] 1 MLJ 135 (FC); S Kulasingam, supra n 3; Ahmad Saman v Kerajaan Negeri Kedah [2004] 1 CLJ 
211 (CA)

22 Sri Lempah Enterprise, supra n 21
23 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 (HL)
24 R Rama Chandran v Industrial Court of Malaysia & Anor [1997] 1 MLJ 145 (FC); Lee Hay v Yang Di Pertua Majlis Daerah Hulu Langat & Anor [1998] 5 

CLJ 367 (HC); ASMTH Sdn Bhd v Pentadbir Tanah Daerah Johor Bahru & Anor [2007] 8 CLJ 445 (HC)
25 Council of Civil Service Unions, supra n 23; Wong Kee Sing Realty Sdn BhdI, supra n 15
26 The Collector (Distt. Magistrate) Allahabad and Anr v Raja Ram Jaiswal Etc [1985] AIR 1622; Lee Kew Sang v Timbalan Menteri Dalam Negeri, Malaysia 

& Ors [2005] 3 CLJ 914 (FC)
27 Associated Provincial Picture Houses Ltd v Wednesbury Corp [1947] 2 All ER 680 (CA); Pemungut Hasil Tanah, Daerah Barat Daya, Pulau Pinang v 

Ong Gaik Kee [1983] 2 MLJ 35 (FC)
28 Majlis Perbandaran Pulau Pinang v Syarikat Bekerjasama-sama Serbaguna Sungai Gelugor Dengan Tanggungan [1999] 3 CLJ 65 (FC); Darahman 

Ibrahim & Ors v Majlis Mesyuarat Kerajaan Negeri Perlis & Ors [2008] 4 CLJ 538 (CA)
29 Order 53 r 3(6) Rules of Court 2012 reads:

“An application for Judicial Review must be filed promptly and in any event within three months from the date when the grounds of application first arose, 
or when the decision is first communicated to the applicant.”

30 Kijal Resort Sdn Bhd v Pentadbir Tanah Kemaman & Anor [2015] 2 AMR 89 (FC)
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Klang Valley MRT Project — 
Can Compulsory Acquisition 
be Avoided?

|by Ho Ai Ting|
One of the hallmarks of a developed nation is advanced 
road network and public transport connectivity. Building 
public infrastructure is, as such, the most common reason 
for compulsory acquisition of privately owned lands.

In the 1980s and 1990s, the construction of highways 
and expressways, including the North-South Expressway 
(“NSE”) and the Malaysia-Singapore Second Link, 
spawned several controversial cases.1 

Given the NSE experience, can the Klang Valley 
Mass Rapid Transit (“KVMRT”) project avoid similar 
controversies? As its name implies, the KVMRT Project 
will be the country’s largest infrastructure development 
and the backbone of public transportation network in the 
Klang Valley. Already, there are protests over the abuses 
in compulsory land acquisition.2

Two of the most controversial and highly publicised 
examples involved landowners in Jalan Sultan, Kuala 
Lumpur (where Chinatown is situated) who were affected 
by the MRT Sungai Buloh-Kajang project (“MRT Line 

1”) and the strata title owners in Ampang Park, the first 
shopping centre to be built in Malaysia, who are affected 
by the MRT Sungai Buloh-Serdang-Putrajaya Line (“MRT 
Line 2”).

One of the more common allegations is that there is 
no “need” for the State Authority to acquire the surface 
of the lands for construction of MRT railway tunnel and 
underground passage.

This begs the question: Can the KVMRT project avoid 
compulsory acquisition of private lands?

Extent of land ownership
In common law, the maxim applied is cuius est solum, eius 
est usque ad coelum et ad infernos (“whoever owns land 
owns it up to Heaven and down to Hell”).

Land is defined under the National Land Code 19653 (“the 
NLC”) to include, among others, surface of the earth and 
all substances forming that surface, the earth below the 
surface and all substances therein and all things attached 
to the earth or permanently fastened to anything attached 
to the earth, whether on or below the surface.

A landowner shall be entitled to the exclusive use and 
enjoyment of so much of the column of airspace above 
the surface of the land, and so much of the land below 
that surface, as is reasonably necessary to the lawful 

1 Stamford Holdings Sdn Bhd v Kerajaan Negeri Johor & Ors [1995] 3 CLJ 114 (HC); Stamford Holdings Sdn Bhd v Kerajaan Negeri 
Johor & Ors [1998] 1 CLJ 960 (CA); United Malacca Rubber Estates Bhd v Pentadbir Tanah Daerah Johor Bahru & Anor [1996] 1 
LNS 108 (HC); Kerajaan Negeri Selangor & Ors v Sagong Tasi & Ors [2005] 4 CLJ 169 (HC); Abdul Aziz Mohamed Ginan & Ors v 
Datuk Bandar Kuala Lumpur [2008] 1 CLJ 464 (HC)

2 Vijenthi Nair, “MRT: Shopowners can develop land above ground”, The Star Online (28 October 2015) <http://www.thestar.com.my/
metro/community/2015/10/28/mrt-shopowners-can-develop-land-above-ground/>; “MRT tunnels below Bukit Bintang completed”, 
The Star Online (27 October 2014) <http://www.thestar.com.my/business/business-news/2014/10/27/mrt-tunnels-below-jalan-bukit-
bintang-completed/>; Ida Lim, “MRT Corp: Possible delay to Bukit Bintang station but project on track”, Malay Mail Online (29 
August 2013) <http://www.themalaymailonline.com/malaysia/article/mrt-corp-possible-delay-to-bukit-bintang-station-but-project-on-
track>; Maizatul Nazlina, “Ampang Park owners allowed to challenge MRT land acquisition”, The Star Online (20 January 2016) 
<http://www.thestar.com.my/news/nation/2016/01/20/court-allows-ampang-park-owners-review-over-mrt-land-acquisition/>; IdaLim, 
“Court freezes government’s acquisition move on Ampang Park mall for MRT project”, Malay Mail Online (20 January 2016) <http://
www.themalaymailonline.com/malaysia/article/court-freezes-governments-acquisition-move-on-ampang-park-mall-for-mrt-proj>; S 
Tamarai Chelvi, “High Court grants leave to Ampang Park owners in MRT acquisition”, theSun daily (20 January 2016) <http://www.
thesundaily.my/news/1671260>; Hidir Reduan, “Court orders halt on Ampang Park demolition”, New Straits Times Online (20 January 
2016) <http://www.nst.com.my/news/2016/01/123118/court-orders-halt-ampang-park-demolition>; Arnaz M Khairul, “‘Save Ampang 
Park’ campaign steps up a gear”, New Straits Times Online (8 January 2016) <http://www.nst.com.my/news/2016/01/121164/save-
ampang-park-campaign-steps-gear>

3 National Land Code 1965, s 5. Unless otherwise stated, any reference contained herein to a Section or subsection refers to the 
provisions of the NLC.
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use and enjoyment of the land.4 However, that right of 
exclusive use and enjoyment comes with limitations. For 
instance, the mineral belongs to the state and not to the 
landowner.5 The nature and extent of rights of access to, 
and use of, alienated lands are also limited to the extent 
where the State Authority has a right of entry for the laying, 
maintenance and so on of pipes and other conduits.6 

Disposal of underground land
The NLC had been specifically amended in 1990 to insert 
provisions governing the alienation of underground land, 
independent of a land’s surface portion.7 The amendment 
enables the disposal of “underground land”,8 which can 
then either be alienated or leased for use to construct 
tunnels, car parks and to lay pipes.

In short, land ownership is now technically divided into 
surface and below surface. The depth of the underground 
ownership may or may not be specified in the title by 
the Land Administrator. However, the minimum depth is 
valid only for fresh alienation. For alienation without the 
minimum depth by the State Authority, stratum9 title can 
be applied by the owner of the surface land. 

Fresh alienation

Upon the alienation of any State Land, the State Authority 
may specify the depth to which extent the land directly 
and immediately below may be used, and different depths 
may be specified in respect of different parts of the 
underground land, provided that where any regulations 
provide for the minimum depths, that depth shall not be 
less than the minimum provided for class, description of 
location of land to which the alienated land belongs.10 

Both the National Land Code (Underground Land) 
(Minimum Depth) Regulations 2006 and the JKPTG Circular 
No 1/2008 (Guideline of Underground Land Disposal 

Implementation under the National Land Code 1965) deal 
with the minimum depth in respect of underground lands 
specified under ss 92B and 92E of the NLC:

The provisions in the NLC and the JKPTG Circular No 
1/2008 should be read together to get a clear picture of 
stratum development in Malaysia.

The State Authority may also11 — 

(a) Specify the use of the underground land;

(b) Impose express conditions on that use, and 
the conditions necessary for the protection of 
adjoining underground land and for access;

(c) Impose express conditions referable to 
the construction of “structures” within the 
underground land;

(d) Impose express conditions for the protection 
of the State Authority in respect of its rights to 
dispose metals and minerals,12 to enter alienated 
lands for the laying, maintenance and so on of 
pipes and other conduits13 and under any law 
relating to mining and forestry;

(e) Impose express conditions for the relocation, re-
laying and so on of pipes and other conduits at 
the expense of the proprietor.

4 Section 44
5 Section 45(2)
6 Section 58
7 Sections 92A to 92G
8 Defined to mean land which lies below the surface of the earth: s 92A
9 Defined to mean a cubic layer of underground land: s 92A
10 Section 92B(1)(a): In the application of the new Part Five (A) to the Federal Territory of Kuala Lumpur, all references to the State 

Authority shall be construed as references to the Government of the Federation; and all references to State land shall be construed 
as references to Federal land.

11 Ibid
12 Section 45
13 Section 58 

SCHEDULE
NLC Class of land

Agricultural Building Industry
92B 6 metres 10 metres 15 metres
92E 6 metres 10 metres 15 metres
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The underground land below any depth specified by the State 
Authority remains vested in that Authority as State land.14

Underground land can be used independent of an 
unrelated to any lawful use to which the surface of the 
alienated land may at any time be put, or any category 
of the land use or any express conditions to which the 
alienated land is subject, after obtaining the approval from 
the State Authority.15 Different parts of the underground 
land can be put to different uses.16

Alienated land

In respect of alienated lands, landowners may surrender 
their lands to the State for the lands to be divided into 
surface use and underground use.17

Alternative resolution — Mutual Agreement
Faced with the strenuous protests of landowners, Mass 
Rapid Transit Corporation Sdn Bhd (MRT Corp), which is 
a body corporate wholly owned by the Minister of Finance 
that exercises its public function to implement the KVMRT 
project, explored an alternative resolution by way of a 
Mutual Agreement for a co-existence between MRT Corp 
and the landowners without the need to proceed with 
government compulsory acquisition.

The Mutual Agreement between MRT Corp and 
landowners will allow the MRT tunnel or underground 
passage to co-exist with private property erected above 
the surface. With the Mutual Agreement, private property 
above the MRT tunnel need not be compulsorily acquired. 
The Mutual Agreement also provides for compensation 
should the occupants of the affected properties be forced 
to relocate during the construction of the tunnel, and for 
MRT Corp to make good any damage that may result from 
tunnel construction.18 

In 2013, the owners of 20 properties in the Jalan Sultan 
area who were affected by the MRT Line 1 project 
signed Mutual Agreements with MRT Corp.19 That itself 
was historic as it marked the first time that there was no 
compulsory acquisition of private properties under the 
Land Acquisition Act 1960 for privately-owned land above 
a railway tunnel.20

No similar solution was, however, achieved in respect of 
the Ampang Park acquisition, which resulted in 62 strata 
title owners filing a judicial review application to challenge 
the validity of the intended compulsory acquisition for the 
construction of the MRT Line 2 project. The High Court 
dismissed the judicial review application and the matter is 
now pending hearing of appeal by the strata title owners.

Conclusion 
The Mutual Agreement appears to be a practical and 
workable alternative resolution consistent with the 
provisions of Part Five (A) of the NLC, which allows 
separate stratum title to be issued for use of the 
underground land without affecting the surface land.

With such possible alternative resolution in place, it is 
arguable that there may no longer be a “need” for the State 
Authority to proceed with compulsory acquisition under 
the Land Acquisition Act 1960, especially when it is for the 
construction of an MRT railway tunnel and underground 
passage beneath the land. LH-AG
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14 Section 92B(4)
15 Section 92B(3)(b):z In the application of the new Part Five (A) to the Federal Territory of Kuala Lumpur, all references to the State 

Authority shall be construed as references to the Government of the Federation; and all references to State land shall be construed 
as references to Federal land.

16 Section 92C(2)(a)
17 Section 92D
18 “MRT Corp confident of signing mutual agreement soon”, MRT Corp press release (12 October 2012) <http://www.mymrt.com.

my/cms/upload_files/mediarelease/mediarelease_download_000165.pdf>;   “MRT Corp confident of signing mutual agreement with 
property owners soon”, Borneo Post Online (13 October 2012) <http://www.theborneopost.com/2012/10/13/246831/> 

19 “MRT Corp clears Jln Sultan hurdle”, Perak Today (20 July 2013) <http://peraktoday.com.my/2013/07/mrt-corp-clears-jalan-sultan-
hurdle/> 

20 Ibid 
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Compulsory Land Acquisition 
and Judicial Review

|by Ho Ai Ting|
Compulsory land acquisition is often used by the 
government to resolve land supply problems and 
landowners’ reluctance to offer their land for development. 
In Malaysia, compulsory land acquisition is governed by 
the Land Acquisition Act 1960 (“LAA”).

The LAA is a special Act relating to the acquisition of land, 
the procedure for the assessment of compensation to 
be made on account of such acquisition and all matters 
incidental thereto, including the manner, procedure and 
circumstances upon which any dissatisfied party to an 
award of compensation may pursue legal redress in court.1

The LAA provides no avenue for appeal against the State 
Authority’s decision to acquire. It only provides procedures 
for appeal against the quantum of compensation awarded 
by the Land Administrator.2 Consequently, the only way a 
landowner can attempt to stop a compulsory acquisition 
is to challenge the decision to acquire by way of judicial 
review on grounds that the said decision is bad in law.3

Quashing the State’s decision to acquire
Judicial review is a two-stage proceeding where the leave 
application will be heard ex parte and the substantive 
judicial review application will be heard inter partes.

In filing a judicial review application, time is a key factor 
to be observed.4 Landowners are often shut out from 
commencing judicial review on the ground that the leave 
application was filed out of time. 

So, when does time start to run for filing a judicial review 
application in land acquisition?

Five key points in acquisition process

Judicial review — Time
The law5 prescribes that an application for judicial review 
shall be made promptly and, in any event, within three 
months from the date:

(a) when the grounds of application first arose; or
 
(b) when the decision is first communicated to the 

applicant.

In the past, there have been conflicting High Court 
decisions as to when time starts to run for filing the 
application for leave for judicial review. According to 
different cases, the time could start to run from:

(a) the date of the publication of Form D in the Gazette;6 
or

(b)  the date of service of Form E.7

In the recent Federal Court decision of Kijal Resort,8 the 
majority held that in seeking to quash the State Authority’s 
decision to acquire, the application for leave for judicial 
review must be filed within three months from the date 
when “such decision was first communicated” to the 
landowner, i.e. when Form E (notice to attend enquiry) 
was served. 

1 Sistem Lingkaran Lebuhraya Kajang Sdn Bhd v Inch Kenneth Kajang Rubber Ltd & Anor & other appeals [2011] 1 CLJ 95 (CA)
2 Land Acquisition Act 1960, s 37(1)
3 Chip Ann Realty Sdn Bhd & Anor v Pentadbir Tanah Wilayah Persekutuan Kuala Lumpur [2015] 1 LNS 70 (HC)
4 Rules of Court 2012, O 53 r 3(6): An application for judicial review must be filed promptly and, in any event, within three months from 

the date when the grounds of application first arose, or when the decision is first communicated to the applicant
5 Rules of Court 2012, O 53 r 3(6)
6 Bukit Kapar Development Sdn Bhd v Kerajaan Negeri Selangor & Anor [2014] 1 LNS 224 (HC)
7 Teguh Kemajuan Sdn Bhd v Pentadbir Tanah Daerah Kota Tinggi & Anor [2013] 1 LNS 704 (HC) 
8 Kijal Resort Sdn Bhd v Pentadbir Tanah Kemaman & Anor [2015] 2 AMR 89 (FC); Tunku Yaacob Holdings Sdn Bhd v Pentadbir 

Tanah Kedah & Ors [2015] 3 CLJ 1017 (FC)

 

Form D  
(s 8 LAA) 

Form E  
(s 10 LAA) 

Form F  
(s 11 LAA) 

Enquiry 
(s 12 LAA )

Form H 
(s 16 LAA)  

Declaration 
of intended 
acquistion 

(publication 
in the 

Gazette ¡ª 
purpose of 
acquisition) 

Notice to 
attend  
enquiry  

(personal 
service on 
landowner 
and other 

person 
interested) 

Notice to 
require 

evidence in 
writing, e.g. 

valuation 
reports 

Conducted 
by Land 

Administrator
 

Service of 
written 

award on 
person 

interested  

 

Form D  
(s 8 LAA) 

Form E  
(s 10 LAA) 

Form F  
(s 11 LAA) 

Enquiry 
(s 12 LAA )

Form H 
(s 16 LAA)  

Declaration 
of intended 
acquistion 

(publication 
in the 

Gazette ¡ª 
purpose of 
acquisition) 

Notice to 
attend  
enquiry  

(personal 
service on 
landowner 
and other 

person 
interested) 

Notice to 
require 

evidence in 
writing, e.g. 

valuation 
reports 

Conducted 
by Land 

Administrator
 

Service of 
written 

award on 
person 

interested  



Lega l  Hera ld  .  DECEMBER 201628

Effect of Kijal Resort
An application for leave for judicial review must be 
supported by grounds upon which the decision is 
challenged.9

In Kijal Resort, the Land Administrator merely gazetted 
but did not serve the landowner with Form D. It would be 
unfair to expect the landowner to file judicial review from 
the date of Form D.

Hence, the majority in Kijal Resort held that the landowner 
must file the application for leave for judicial review within 
three months from the date of service of Form E and not 
Form D. It is contended that even at the stage of Form E, 
the landowner may not be able to collate sufficient and/
or cogent evidence to support the grounds to commence 
judicial review proceeding to challenge the State 
Authority’s decision to acquire.

If the application for leave for judicial review is filed 
beyond three months from the date of service of Form 
E, the landowner may, in abundance of caution, need 
to consider applying for an extension of time. With the 
extension of time application, the judicial review leave 
application would now have to be heard on an inter partes 
basis,10 in which case the landowner is required to meet 
a higher threshold before he or she can even get to the 
substantive stage of the judicial review application.

The UAE 26-acre mosque case
Recently, in United Allied Empire,11 the Court of Appeal 
dismissed the Attorney General’s objection that a 
landowner has no locus standi to file any judicial review 
proceedings after Form K (taking of formal possession) 
has been issued.12 The court also dismissed the Attorney 
General’s objection that the judicial review application 
was out of time as it was not filed within three months of 
the date of service of Form E. 

In that case, developer United Allied Empire (“UAE”) had 
filed their judicial review application within three months of 
the date of service of Form H, contending that that was the 
time they became aware of the State Authority’s decision 
not to reconsider the acquisition that UAE considered to be 
unlawful. UAE was in effect contending that Form H was 
“when the decision is first communicated to the applicant” 
as prescribed by O 53 r 3(6) of the Rules of Court 2012.

The Court of Appeal has reserved judgment. It is hoped 
that the court will deliver a written judgment that will clarify 
not only the issue of time for judicial review, but also the 
true position of Form K based on Ishmael Lim13 that the 
issuance of Form K renders a landowner to have no locus 
standi.

Conclusion
While Kijal Resort has expanded time for judicial review to 
commence from the date of service of Form E, a written 
judgment from the Court of Appeal in United Allied Empire 
may further expand that boundary not to be based on any 
particular form but on an event “when the decision is first 
communicated to the applicant”, as contemplated by O 53 
r 3(6) of the Rules of Court 2012.

That would be ground breaking in setting out the 
correct law that can give landowners their due 
rights as guaranteed under Article 13 of the Federal 
Constitution. LH-AG
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9 Rules of Court 2012, O 53 r 3(2)
10 Rules of Court 2012, O 53 r 3(8)
11 United Allied Empire Sdn Bhd v Pengarah Tanah dan Galian Selangor & Ors Civil Appeal No B-01(A)-406-12/2015 (CA)
12 “Court of Appeal expunges AG’s legal opinion in ‘land grab’ case”, Free Malaysia Today (25 November 2016) 
 <http://www.freemalaysiatoday.com/category/nation/2016/11/25/court-of-appeal-expunges-ags-legal-opinion-in-land-grab-case/>
13 Ishmael Lim Abdullah v Pesuruhjaya Tanah Persekutuan & Anor [2014] 7 CLJ 882 (CA)
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The Trans-Pacific Partnership 
Agreement — Recap of the 
Impact on Intellectual 
Property Law in Malaysia

|by Lim Zhi Jian and Bahari Yeow|
In February 2016, Malaysia, along with Australia, Brunei, 
Canada, Chile, Mexico, New Zealand, Peru, Singapore, 
the US, Vietnam and Japan, signed the Trans-Pacific 
Partnership Agreement (“TPPA”), a free trade agreement 
with a market of 800 million people and combined GDP of 
US$27.5 trillion.

Article 18 of the TPPA spells out several changes required 
to the laws on intellectual property that Malaysia may 
need to comply with in order to accede to the TPPA.

Copyright
Currently, the Copyright Act 1987 provides that copyright 
protection shall subsist during the life of the author and 
shall continue to subsist until the expiry of a period of 
50 years after his death. If the work was not published 
before the author’s death, copyright will instead subsist 
until 50 years from the beginning of the calendar year next 
following the year in which the work was first published.
 
Works in which copyright protection has expired may form 
opportunities and materials in which some businesses may 
thrive off legally (think a printer publishing Shakespeare’s 
works, or the numerous adaptations of Charles Dickens’ 
A Christmas Carol).

Article 18.63 of the TPPA would require this duration to be 
extended from 50 to 70 years from the author’s death. If 
the work was not published within 25 years of the work’s 
creation, the 70 years would commence from the end of 
the calendar year of the work’s creation.

Acceding to the TPPA will mean it will take another 20 
years before a copyrighted work may be freely used by 
the public or enterprising ventures. This opens up the 
possibility of a decline in technological and intellectual 
innovations of poorer economies. Another issue is the 
retrospective effect which may force ongoing projects that 
relied on the 50 years’ expiry to stop, thereby suffering 
losses in investment and time spent.

The TPPA also spells out guidelines in implementing 
enforcement against online copyright infringement, 
including legal incentives for Internet service providers 
(“ISPs”) to cooperate with copyright owners to deter 
unauthorised retention of copyrighted materials (ISPs will 
also be required to remove or disable access to material 
containing copyright infringement immediately upon 
receiving notice) and exclusions from monetary liability 
against ISPs for copyright infringements which occur out 
of the ISPs’ control.
 
Patent 
The Patents Act 1983 provides a 20-year (from the filing 
date) monopoly over an invention. There are currently no 
provisions for patent term extensions under the Patents 
Act 1983.

Article 18.46 of the TPPA requires Malaysia to adjust the 
duration of patent protection to address “unreasonable 
delays” which may be common occurrences in a patent 
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application process. It defines “unreasonable delays” 
to include the delay in the issuance of a patent of more 
than five years from the filing date, or three years after a 
request for examination of the application has been made, 
whichever is later.

A known concern raised by the Malaysian public in 
this regard is the potential delay in the availability of 
generic drugs (these are drugs that become available 
upon expiry of the patent granted to the original drug 
developer. Generally, upon the availability of generic 
drugs, competition drives the prices of both the original 
and generic drugs down, which benefits the everyday 
consumer). This is not a concern specific to Malaysia but 
to other developing or poorer nations as well (which, more 
often than not, are not countries where the patent owners 
are).

In response, the Ministry of Trade and Industry has made 
it clear that the TPPA must work around the priority that 
there must not be a negative impact on the healthcare of 
Malaysians and that a balance between the interests of 
pharmaceutical companies and the general populace to 
affordable medicines, some of which may have a direct 
effect on life expectancy.

On the other hand, the changes may directly or indirectly 
catalyse improvements in the efficiency of the patent 
examination process, leading to quicker disposals by 
the patent office thereby minimising the occurrences of 
delays. 

Data and marketing exclusivity

Under the current regime in Malaysia, data exclusivity is 
limited to a maximum of five years for a new drug product 
containing a new chemical entity, and three years for 

data concerning a second indication of a registered drug 
product. No exclusivity period applies to other categories 
of drugs or drug-related products.

Article 18.47 of the TPPA provides that both data and 
marketing exclusivity for new agricultural products are set 
at a minimum of 10 years. Article 18.50 provides that for 
new pharmaceutical products, both data and marketing 
exclusivity shall be granted for at least five years. 

Article 18.52 provides that for new biologics, data 
exclusivity shall be granted for at least eight years, while 
marketing exclusivity is set at a minimum of five years. 

Trade Mark
Sounds and scents

Article 18.18 of the TPPA provides that Malaysia cannot 
deny registration of a trade mark on the basis that it is not 
visually perceptible. 

This carries a few implications, among others:

(a) The option to register sounds and scents is now 
available; and 

(b) The definition under the Trade Marks Act 1987 
that “references to the use of a mark shall be 
construed as references to the use of a printed 
or other visual representation of the mark” will 
need to be amended.

Not only will it be interesting to see how the Intellectual 
Property Corporation of Malaysia (MyIPO) will carry out this 
exercise, but it will also be exciting to learn what the first 
few sounds and scents to be granted exclusive use will be.
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Well-known marks

Article 18.22 of the TPPA provides that no party shall deny 
relief based solely on either:

(i) lack of trademark registration(s);
 
(ii) lack of inclusion on a list of well-known marks; or
 
(iii) lack of prior recognition as a well-known mark. 

While the Trade Marks Act 1987 recognises well-known 
marks, reg 13B of the Trade Marks Regulations 1997 
may need to be amended to reflect the obligation in 
Article 18.22, which provides that in determining whether 
a particular mark is a well-known mark, it is not required 
that the mark’s reputation extend beyond the sector of 
the public that normally deals with the relevant goods or 
services.

Non-recording of licence

The practice of recordal of a trade mark licence (or 
recording a registered user) is not compulsory but highly 
recommended as otherwise, use by the licensee of the 
trade mark may not constitute valid “use” to defeat a trade 
mark cancellation action premised on “non-use”. 

In relation to this, Article 18.27 of the TPPA provides that a 
recordal of trade mark licence is not required to establish 
validity of the licence or as a condition for use of the trade 
mark by the licensee to be deemed to constitute use by 
the trade mark owner.

This suggests that use by a licensee, although not 
recorded as one at the Register of Trade Marks, Malaysia 
may now constitute valid “use” in trade mark cancellation 
proceedings. 

Under the current regime in Malaysia, the plaintiff in a 
registered trade mark cancellation action bears the burden 
to establish “non-use”. As details and information on such 
unrecorded licensees (even the fact of whether they exist 
or otherwise) are not publicly or readily available, the 
plaintiff’s case may very well be defeated, regardless of 
how thorough its investigations of “non-use” were carried 
out on the registered owner and all registered users.
 
Article 18.27 of the TPPA may thus require a more extensive 
type of investigation on “non-use” to be conducted by 
a plaintiff in a trade mark cancellation action, which not 
only will cost more but may also prove out of reach for 
the smaller businesses or a factor deterring a potential 
business from setting up in Malaysia.

While US president-elect Donald Trump has said that 
he will withdraw the US from the TPPA on the day he 
takes office, whether he will follow through with the threat 
remains to be seen. The TPPA can only come into effect 
if a minimum of six nations participate, and these six 
must account for 85% of the combined gross domestic 
product (“GDP”) of the original 12 signatories. The US 
alone accounts for about 60% of the combined GDP of the 
original 12 signatories, and without it, the TPPA is dead in 
the water. LH-AG
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Plain Packaging — The 
(Unintended) Consequences

|by Lim Zhi Jian and Bahari Yeow|
On 19 May this year, the UK High Court dismissed a judicial 
review challenge mounted by four tobacco companies 
against the legality of what will be remembered by most 
as the “plain packaging regulations”. 

Effective 20 May 2016, logos would be prohibited on 
all tobacco products for sale in the UK (although there 
is a one-year grace period to dispose of old stock). On 
the product package, which must now be in either plain 
green or dark brown, the only semblance remaining of 
the manufacturer’s identification will be the brand name in 
small font, below a grotesque graphic warning.

The UK is hardly the first to implement plain packaging 
for tobacco products, which is aimed at reducing the 
prevalence of smoking and improving public health. 
Ireland was the first country in Europe to pass legislation 
prohibiting branded cigarette packaging, emulating 
Australia which mandated drab dark brown packaging 
beginning 1 December 2012. France and Hungary have 
also adopted uniform packaging for tobacco products.

In Malaysia, the Ministry of Health first announced plans 
to introduce plain packaging in February 2016, but 
appeared to backtrack the following month when it instead 
announced that there would be no implementation date 
until talks with tobacco companies on intellectual property 
rights have concluded. 

While it may appear that support for plain packaging 
laws is well intended, few would fully appreciate the 
irredeemable cost of implementing such legislation — 
and whether the objectives will be met or otherwise.

Intellectual property rights extinguished
Trademarks and branding play pivotal roles in any 
business, allowing existing and potential customers to 
identify and associate its goods and services. The following 
illustrations demonstrate the power of trademarks and 
branding which most probably would not have realised:

(a) How some consumers would queue overnight 
for a smartphone that has been neither tested 
nor reviewed, with no clue as to how the phone 
will perform (or whether it is safe from bending in 
pockets or exploding);

(b) How some would prefer only one brand of petrol 
to others, even though there is no surefire way 
to determine why that particular brand is better 
than another for their vehicle; and

(c) How some would flock to the same brand of 
Frappuccino, regardless of which country they visit.

Trademarks and branding form the link between the 
goods and the goodwill or reputation of a business. The 
ability to attract merely by using a picture of a half-eaten 
fruit is neither attained overnight nor at small expense.

Exclusive use of trademarks and trademark protection 
rights are granted by the laws of the country. In reliance 
of this, all businesses invest in trademark and branding. 
Intellectual property rights promote trade in developed 
and emerging economies.

An administration’s implementation of plain packaging 
laws will essentially render irrelevant the trademark 
protection rights in which it granted itself and strip the 
value that tobacco companies have taken pains to 
establish over several decades. This prompted the filing 
of the UK judicial review, which was done on grounds 
including not only violations of trademark law, but also the 
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expropriation of intellectual property rights — which the 
tobacco companies have spent substantial amounts on. 

Think of it as being forced to change the phone number 
you have used all your life — without being able to tell 
your contacts.

After decades of investment, tobacco companies (and 
only tobacco companies) now face the grim possibility that 
they may need to shed their hard-earned identities without 
any compensation. What good is the exclusive right to use 
a logo if it cannot be used?

Numerous intellectual property rights associations such 
as the INTA, ECTA, MARQUES, ITMA, ASIPI and AIPPI 
have submitted letters in connection with the public 
consultations in New Zealand and the UK strongly 
condemning plain packaging as an unjustified attack on 
basic and essential property rights.

Boon to counterfeiters and exposure to 
consumers
Despite legislation and enforcement, counterfeit tobacco 
products have always thrived. In an industry that strives on 
copying, implementation of plain packaging may present 
to the counterfeiters a much easier blueprint to replicate 
(whereby all packs carry the same specifications), 
enabling tobacco products to be more easily counterfeited 
and facilitating unregulated trade. 
 
Counterfeit tobacco products entering the country 
presents a number of negative implications:

(a) as these counterfeits are smuggled, they evade 
customs and therefore deprive the nation of 
valuable duties;

(b) as counterfeits do not originate from the 
manufacturer, sales of these items escape income 
tax and deprive the nation of the same; and

(c) counterfeiters may not discriminate who the 
products are sold to, including children.

The consequential increase in counterfeiting will also 
have a negative impact on a country’s intellectual 
property system and reputation, affecting not only foreign 
investment (creating barriers for legitimate manufacturers 
to enter the market and inhibiting the introduction of new 
brands), but also offering less incentive for innovation and 
jobs.
 
Being an important tool for consumers, trademark and 
branding provide them the ability to differentiate between 
one manufacturer and another. Depriving the consumers 
of this tool not only burdens them, but also removes 
the protection and assurance given by the original 
manufacturer, exposing a higher number of them to the 
risk of purchasing counterfeit tobacco products.
 
There is no assurance whether the counterfeit tobacco 
products comply with local health regulations either, 
meaning an unpredictable and potentially greater health 
risk to the consumer. For many smokers, the cheapest 
products will be from the illegal market.
 
Further, studies conducted in Australia show that since 
2012 (the year plain packaging was implemented), there 
has been an increase of more than 20% in both the illicit 
proportion of tobacco consumption and a change in the 
mix of illicit products consumed away from unbranded 
tobacco and towards manufactured cigarettes.1

Violation of international trade agreements
The Agreement on Trade-Related Aspects of Intellectual 
Property Rights (“TRIPS”) is an international pact that 
dictates what the minimum standards in intellectual 
property regulation should be, binding all 162 members of 
the World Trade Organization.

1 KPMG (2013). Illicit Tobacco in Australia. KPMG LLP, p28; Australian Crime Commission (2015). Organised Crime in Australia 2015. Australian Crime 
Commission, pp 69-70
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The International Trademark Association states:

“In the light of the onerous implications of the 
Regulations on Intellectual Property Rights, and 
considering the lack of discernible evidence linking 
restrictions on trademark use to the public health, 
we believe that the proposed regulations do not 
meet the requirements of necessity under the TRIPs 
Agreement.”

Plain packaging restricts the form in which a trademark 
can appear, inevitably causing trademarks between 
manufacturers to look alike. The essential function of a 
trademark is to serve as a source or origin identifier. This 
is clearly an unjustifiable encumbrance which is in breach 
of Article 20 of the TRIPS Agreement, which provides:

 “… the use of a trademark in the course of trade 
shall not be unjustifiably encumbered by special 
requirements, such as use with another trademark, 
use in a special form or use in a manner detrimental 
to its capability to distinguish the goods or services 
of one undertaking from those of other undertakings. 
This will not preclude a requirement prescribing the 
use of the trademark identifying the undertaking 
producing the goods or services along with, but 
without linking it to, the trademark distinguishing 
the specific goods or services in question of that 
undertaking”. 

Further, it would be difficult to argue that the excessive 
and total effect of plain packaging can be construed as 
only a “limited exception” which is the only kind permitted 
under Article 17 of the TRIPS Agreement:

“Members may provide limited exceptions to the 
rights conferred by a trademark, such as fair use of 
descriptive terms, provided that such exceptions take 
account of the legitimate interests of the owner of the 
trademark and third parties.”

 
Increase in smoking instead
Undoubtedly the most unintended consequence of the 
implementation of plain packaging legislation, which 
is aimed at reducing the prevalence of smoking, is an 
increase in smoking instead.

Professors from the Department of Economics at Zurich 
University and the University of Saarland found industry 
sales data show that tobacco sales have actually 
increased since the introduction of plain packaging:2

“We used statistical methodology that gave every 
possible leeway for detecting a possible plain 
packaging effect. Nevertheless, the data does 
not support any evidence of an actual effect of 
the Australian Plain Packaging Act on smoking 
prevalence of minors.”

2 <http://www.econ.uzh.ch/static/workingpapers.php?id=828>
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3 <http://www.jti.com/files/7414/0595/4753/JTI_Australia_ASH_Final_180714.pdf>
4 <http://www.pmi.com/eng/media_center/Pages/plain_packaging_experiment.aspx>
5 KPMG “Illicit tobacco in Australia” report (April 2016)  <https://home.kpmg.com/content/dam/kpmg/pdf/2016/04/australia-illict-tobacco-2015.pdf>

The study concluded that no evidence of a significant effect 
of plain packaging on reducing youth smoking (between 
14 and 17 years of age) were found. Instead, in the first 
year of plain packaging implementation in Australia, there 
was an increase in smoking of 2.5 per cent to 3.4 per 
cent in youths between 12 and 17 years old. That is an 
increase of 36%.3

In addition, industry data now show that legal tobacco 
sales actually rose incrementally by 59 million cigarettes 
in the first year that plain packaging was introduced.4 The 
level of tobacco consumption has increased since the 
implementation, reaching 14% of total consumption in 
2015.5

Conclusion
While public health is a pertinent concern for all, it appears 
that other measures need to be considered as the draconian 
implementation of plain packaging will cause irreparable 
damage to intellectual property rights without serving the 
purpose for which it is intended. LH-AG
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Presumption of Publication 
under the Evidence Act 1950

|by Lim Zhi Jian and Bahari Yeow|
Four years ago, s 114A of the Evidence Act 1950 came 
into force1 amid much controversy. The section creates a 
presumption of fact of publication by:

(a) anyone whose name or photograph appears on 
any publication depicting himself as the owner, 
host, administrator, editor or sub-editor, or who 
in any manner facilitates to publish or re-publish 
the publication;

(b) anyone registered with a network service 
provider as a subscriber of a network service on 
which any publication originates from;

(c) anyone who has in his custody or control any 
computer on which any publication originates 
from 

unless the contrary is proved.

Section 114A presumes publication and ownership of 
offending materials posted online using a person’s identity 
or device, effectively shifting the burden to the person to 
prove that he was not responsible for the publication.
 
Wide enough to presume publication by anyone who in 
any manner facilitates the publication or re-publication 
(and guilty until proven otherwise), s 114A was seen by 
members of the Malaysian public as not only facilitating 
the stifling of freedom of speech and expression on the 

Internet, but also providing the authorities with a swift but 
potentially unjust means of “finding someone accountable 
and closing a case”. Some even consider s 114A a tool to 
control dissemination of politics over the Internet.
 
Under the wording of s 114A:

(a) If a person were to post allegedly seditious 
content using someone else’s social media 
account, the presumption kicks in and will place 
the burden onto the account owner to prove 
otherwise, notwithstanding that the whole act 
occurred without his knowledge (while the 
imposter walks free);

(b) the simple act of “sharing” on Facebook (which 
many may do repeatedly without so much as 
blinking in between posts) may be construed as 
facilitating the re-publication of the content in the 
post.

Fearing the abuse of s 114A, the civil society initiative 
“Stop 114A” campaign was started in protest of the 
amendment. The campaign included an “Internet Blackout 
Day” on 14 August 2012 organised by the Centre for 
Independent Journalism, which saw Internet users and 
operators displaying black banners and pop-ups in protest 
of the enactment of the Evidence (Amendment) (No 2) Act 
2012 [Act 1432] and in support of “Stop 114A”. 

The “Stop 114A” campaign received international media 
coverage and also drew support from celebrities and 
politicians. 

Here are a few real-life instances where s 114A was 
invoked.

1 On 31 July 2012
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(i)  Stemlife2

 
Stemlife filed a defamatory claim against Mead Johnson 
Nutrition. Notwithstanding that the alleged defamatory 
postings were posted by other netizens on Mead Johnson 
Nutrition’s Internet forum and website, the High Court 
found in favour of Stemlife and that Mead Johnson had 
failed to discharge the burden of rebutting the presumption 
of a publisher at law pursuant to s 114A.

Based on the evidence and facts of the case, the court 
determined that Mead Johnson’s role was akin to a 
newspaper editor and could not be said to play only a mere 
passive role as the company possessed editorial control 
over the postings published. The court went on to say that 
even if it were true that the forum users of the website 
and forum, are “generally adverse to monitoring” and to 
censorship, this fact would not absolve Mead Johnson of 
liability for defamation to Stemlife. 

The High Court added that even if Mead Johnson does 
not opt to have any control over what is being published 
prior to its publication, Mead Johnson ought to exercise 
its editorial control over what postings ought to remain 
published (including mere hyperlinks). 

The High Court stated that the introduction of s 114A is 
the Malaysian legislature’s response to address, among 
others, the issue of anonymity on the Internet to ensure 
users do not exploit it to escape the consequences of their 
actions.

(ii)  Tong Seak Kan3

The plaintiffs instituted a defamation suit. The confirmation 
by Internet service providers provided proof that the first 
defendant was the registered subscriber of the two blogs. 
The judge invoked the presumption under s 114A and 
stated that once the registered subscriber of a blog or 

website where the offending publication originates from 
has been positively identified, the burden lies on the 
registered subscriber to prove on the balance of probability 
that he is not the author of the publication.

The judge went on to add that it is not sufficient for the 
defendant to put the plaintiff to strict proof. In light of 
the presumption of publication under s 114A, for the 
defendant to come clean, he must come up with evidence 
to convince the court that he was not the person who 
uploaded the defamatory statements.

In finding that there was not a shred of evidence produced 
by the first defendant to prove that he was not the person 
who uploaded the defamatory statements, let alone to 
prove that the statements were not defamatory of the 
plaintiffs or to establish any other defence associated 
with actions in defamation, the judge determined that his 
mere denial of ownership without more was incapable of 
rebutting the statutory presumption. The first defendant 
was ordered to pay RM600,000 in damages.

This case is also standing authority that s 114A is 
retrospective in nature. 

(iii)  Ahmad Abd Jalil4 

The appellant was convicted under s 233(1)(a) of the 
Communication and Multimedia Act 1998 in relation 
to statements regarding the Johor sultanate posted 
on Facebook. His defence was that his computer was 
accessible by other individuals and thus, s 114A ought not 
to apply in this case. 

In dismissing the appeal, the court concluded that 
the presumption raised in s 114A is clear and that 
the appellant had failed to discharge this burden, 
emphasising that s 114A is applicable to individuals 
using pseudonyms.

2 Stemlife Berhad v Mead Johnson Nutrition (Malaysia) Sdn Bhd (formerly known as Bristol-Myers Squibb (M) Sdn Bhd) & Anor [2013] 
1 LNS 1446 (HC)

3 Tong Seak Kan & Anor v Loke Ah Kin & Anor [2014] 6 CLJ 904 (HC)
4 Ahmad Abd Jalil lwn PP [2015] 5 CLJ 480 (MT) 
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(iv)  Dato’ Haji Husam5

The plaintiff is a well-known PAS politician. The defamation 
suit alleged that the defendant is a blogger and circulated 
an article titled “Husam dan Tamrin Balun Balak 15 
Juta” via a blogspot “ruangbicarafaisal.blogspot.com” on 
3 October 2009. The defendant denied writing the article 
and owning the blogspot.

Although the trial judge had found the article to be 
defamatory and that it referred to the politician, he found 
that the politician did not establish that the blogger was 
the writer in the blog without considering s 114A.

On appeal, the Court of Appeal found serious errors 
of law and misdirection on the face of record and the 
judgment per se was perverse and ought to be set aside, 
and judgment on liability be entered in favour of the plaintiff 
with an order for assessment before the High Court. 

Notwithstanding that the defamatory article was published 
in 2009 and that the High Court judgment was rendered 
before s 114A came into force, the Court of Appeal found 
that the defendant had failed to rebut the presumption 
under s 114A and that the defence of mere denial was 
not acceptable on the facts of the case. When it relates 
to cybercrime, s 114A will assist the plaintiff to force the 
defendant to exonerate himself from liability. 

(v)  Alvin Tan and Vivian Lee 

Perhaps the most uncontroversial and unchallenged 
application of s 114A (ironically on a very controversial 
issue) is the online posting of a seditious photograph by 
infamous bloggers Alvin Tan Jye Yee and Vivian Lee May 
Leng inviting Muslims to break fast (to a certain non-halal 
dish).

While the reliance on s 114A is arguably unnecessary 
(the bloggers did not deny the act), the deputy public 
prosecutor said in his submissions that s 114A states that 
a person whose photograph appears on any publication 
depicting them as the owner, host, administrator or sub-
editor is presumed to have published or re-published the 
contents of the publication unless the contrary is proved.

Conclusion
The courts are not hesitant to invoke the presumption 
under s 114A, which so far has not been reported to be 
successfully rebutted. As there does not appear to be any 
authority or guidelines on what is considered a sufficient 
discharge of the s 114A burden, it would be prudent for all 
interested parties to conduct themselves in a preventive 
manner.

Further, there are authorities on s 114A’s retrospective 
nature. Nonetheless, we should not forget that it does 
not create new offences. Defamation and sedition laws in 
Malaysia applied to the Internet long before s 114A. What 
s 114A does is to aid in prosecuting existing offences and 
expands the net in which a party may be held liable — 
which, as the cases above would tell us, does not need 
to be the content poster. LH-AG
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Impact of the TPPA on Labour 
Laws in Malaysia

|by Amardeep Singh Toor|
The Trans-Pacific Partnership Agreement (“the TPPA”) 
is a free trade agreement which addresses a variety of 
socio-economic policy issues. Malaysia, along with 11 
other countries,1 signed the TPPA on 4 February 2016. 

The TPPA aims to promote economic growth; support 
the creation and retention of jobs; enhance innovation, 
productivity and competitiveness; raise living standards; 
reduce poverty in the respective signatory countries; 
promote transparency and good governance as well 
as enhance labour and environmental protection.2 The 
TPPA has 30 chapters covering trade and trade-related 
issues. 

Under Chapter 19, the Labour Chapter in the TPPA, 
each signatory country is to adopt and maintain in its 
statutes and regulations the following rights as stated in 
the International Labour Organization (“ILO”) Declaration 
on Fundamental Principles and Rights at Work and its 
Follow-up (1998) (“ILO Declaration”):

• freedom of association and the effective 
recognition of the right to collective bargaining;

• the elimination of all forms of forced or compulsory 
labour;

• the effective abolition of child labour; and

• the elimination of discrimination in respect of 
employment and occupation.

Each signatory country is to adopt and maintain statutes 
and regulations to govern acceptable conditions of work 
with respect to minimum wages, hours of work and 
occupational safety and health. It is also inappropriate to 
encourage trade or investment by reducing the protection 
afforded in labour laws.3 

On 4 February 2016, the governments of Malaysia and 
the US also signed the Malaysia-United States Labour 
Consistency Plan (“LCP”), a bilateral instrument in 
accordance with Chapter 19. The LCP is an agreement 
between Malaysia and the US on the specific 
commitments that the former will undertake in order to 
fulfil its obligations under Chapter 19. The commitments 
under the LCP are specific and include amendments to 
labour legislation in Malaysia. These legislation include 
the Employment Act 1955 (“EA 1955”), Sabah Labour 
Ordinance, Sarawak Labour Ordinance, Trade Unions Act 
1959 (“TUA 1959”), Industrial Relations Act 1967 (“IRA 
1967”), Private Employment Agencies Act 1981, Child 
and Young Persons (Employment) Act 1966 and Workers’ 
Minimum Standards of Housing and Amenities Act 1990.4

A. Trade Unions
(i)  Registration 

The Director General of Trade Unions (“DGTU”) has wide 
discretion in refusing the registration of a trade union:5  

“Section 12(1) [of the TUA 1959] is not a passport for 
registration of trade union as of right without going 
through the investigative procedure…”6

The DGTU assumes an investigative role when deciding 
whether a trade union can be registered.7 Hence, the 
registration of an in-house trade union may be null and 
void on the basis that there is already another pre-existing 
trade union that received prior recognition and was 
representing the employees.8

1 Australia, Brunei, Canada, Chile, Japan, Mexico, New Zealand, Peru, Singapore, the US and Vietnam
2 See “Summary of the Trans-Pacific Partnership Agreement” on the Office of the United States Trade Representative website <https://ustr.gov/about-us/

policy-offices/press-office/press-releases/2015/october/summary-trans-pacific-partnership>
3 Article 19.3(2) of the TPPA
4 “Minister: Eight labour laws to be amended after TPPA is finalised”, Malay Mail Online (27 January 2016) <http://www.themalaymailonline.com/malaysia/

article/minister-eight-labour-laws-to-be-amended-after-tppa-is-finalised>
5 Trade Unions Act 1959, s 12
6 National Union of Bank Employees v Director General of Trade Unions & Anor [2015] 10 CLJ 62 (CA), at para 23
7 Ibid, at para 17
8 Persatuan Pegawai-Pegawai Bank Semenanjung Malaysia v Minister of Labour, Malaysia & Ors [1989] 1 MLJ 30 (SC)
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The TPPA will bar the DGTU from refusing to register a 
trade union when another exists.9 It will further limit the 
discretion of the DGTU under certain circumstances:

(a) It will remove the discretion of the DGTU to 
refuse to register a trade union on the premise 
that the trade union is likely to be used for 
unlawful purposes contrary to its rules.10

(b) It will limit the definition of “unlawful” seen in s 
12 of the TUA 1959 to serious breaches of law 
only.11

(c) It will limit the DGTU’s discretion to deny 
registration of a trade union due to the 
proposed union’s name12 to only exceptional 
circumstances, such as creating a threat to 
public order or inflaming sensitivities related to 
race or religion.13

(ii)  Cancellation of registration 

The TUA 1959 gives the DGTU wide powers to cancel 
the certificate of registration of a trade union if he is 
satisfied that the rules of the trade union are unlawful, 
the constitution of the trade union or of its executive is 
unlawful, or that the trade union has contravened any 
provision of the TUA 1959.14 

The TPPA will limit the discretion of the DGTU to cancel 
a trade union’s registration on the grounds of serious 
breaches of law only.15 The DGTU’s discretion to cancel a 
trade union’s registration when two or more trade unions 
exist will be removed.16 This will be replaced with a process 

for determining representation of workers for the purposes 
of collective bargaining in a particular establishment, 
trade, occupation or industry.17

(iii)  Suspension 

The TUA 1959 empowers the Minister of Human 
Resources to suspend a trade union if, in his opinion, 
it is or is being used for purposes incompatible with the 
interests of the security or public order in the country.18 

Malaysia is required to clarify that the Minister may not 
suspend a trade union in the exercise of a protected trade 
union activity by the union.19

(iv)  Affiliation with international trade unions

A trade union in Malaysia may not affiliate itself with 
any other union established outside the country except 
with the prior permission of the DGTU.20 The TPPA will 
allow a union to affiliate with an international union. The 
prerequisite is to obtain member consent through a secret 
ballot vote with a quorum as established by the union’s 
constitution.21

(v)  Expansion of scope of representation

In 1996, the union membership rate was only at eight per 
cent, a rate that has not changed since then despite the 
increase in the number of trade unions and their members.22 
This may be attributed to the limitations imposed by the 
TUA 1959 where the formation of trade unions is confined 
to similar trades, occupations or industries only.23 The TPPA 
requires Malaysia to remove such limitation.24 The same 
also applies to forming or affiliating with a union federation.25 

9 Article A(2)(a) of the LCP
10 Ibid
11 Article A(2)(b) of the LCP
12 Trade Unions Act 1959, s 12(3)(e)(ii)
13 Article A(2)(c) of the LCP
14 Trade Unions Act 1959, s 15
15 Article A(3) of the LCP
16 Supra n 14
17 Article A(4) of the LCP
18 Trade Unions Act 1959, s 18(1)
19 Article A(5) of the LCP. See also Articles A(1)(a) and (b), where Malaysia is required to clarify that the decisions of the Minister pertaining to, among 

others, trade union suspension, registration and cancellation of trade union registration are subject to judicial review and when a trade union applies for 
judicial review of the Minster’s decision, the Minister’s decision will be automatically stayed pending the outcome of the judicial review.

20 Trade Unions Act 1959, s 76A
21 Article A(8) of the LCP
22 Dr Juita Mohamad, “Labour policy revamp under TPP”, New Straits Times Online (23 February 2016) <http://www.nst.com.my/news/2016/02/129002/

labour-policy-revamp-under-tpp?d=1>
23 Trade Unions Act 1959, sections 12, 32 and 33
24 Article A(6) of the LCP
25 Article A(7) of the LCP
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(vi)  Membership and leadership

Under Malaysian law, no person is allowed to join or 
be a member of any trade union if he is not employed 
or engaged in any establishment, trade, occupation or 
industry in respect of which the trade union is registered.26 

A dismissed, suspended or retired worker cannot remain 
as a member of a trade union. 

In a case brought by the National Union of Bank 
Employees Malaysia (“NUBE”) against the DGTU,27 one 
Mr Solomon was among 10 employees — all of whom 
were members of NUBE — dismissed by their employer. 
Mr Solomon made representations pursuant to s 20 of the 
IRA 1967 to challenge the dismissal. After his dismissal, 
Mr Solomon was allowed to stand for elections as the 
general secretary of NUBE by the DGTU. 

A few years after Mr Solomon assumed the post, there 
was an exchange of correspondence between the 
DGTU’s office and NUBE regarding his status as the 
general secretary of the NUBE arising from a query 
raised by the then President of the Industrial Court when 
Mr Solomon appeared for NUBE before her. The DGTU 
therefore referred the issue pertaining to the interpretation 
of s 26(1A) of the TUA 1959 to the Attorney General’s 
Chambers (“AGC”). The AGC’s interpretation was that any 
member of NUBE who was dismissed would automatically 
lose his membership of the union. 

NUBE viewed the interpretation as a grave departure 
from previous practice and a drastic stance taken by 
the DGTU, and disputed the interpretation relied upon 
by the DGTU. The High Court held that s 26(1A) was 
enacted for the purpose of restricting membership of 
a particular union to only persons employed in that 
particular type of trade or occupation or industry, and not 

to automatically strip members of their union membership 
merely due to the fact that they were terminated from their 
employment.28  The High Court further held that it would 
be premature to decide whether a member of a union 
has lost his membership due to a dismissal that is being 
challenged and that, until and unless the Industrial Court 
has disposed of a representation made under s 20 of the 
IRA 1967 for reinstatement, another court may not deem 
that the workman has forfeited his union membership.29 

The TPPA also requires Malaysia to remove the 
prohibitions placed on dismissed, suspended and retired 
workers.30 

Apart from the prohibition placed on dismissed, suspended 
and retired workers, the TUA 1959 does not permit a 
non-citizen31 and an employee of a political party or a 
person convicted of any offence to hold office.32 The TPPA 
requires Malaysia to remove such prohibitions. A non-
citizen will be allowed to run for election to union office if 
he has been legally working in Malaysia for at least three 
years.33 The disqualification to run for election to union 
office due to a conviction for any offence will be narrowed 
down to offences directly relevant to the integrity required 
to exercise trade union office such as a breach of fiduciary 
duty.34

(vii)  Collective bargaining

Pursuant to s 13(3) of the IRA 1967, a trade union is 
prevented from including in its proposals for a collective 
agreement a proposal on, among others, the promotion 
of an employee, transfer of an employee within the 
organisation, termination of the services of an employee 
by reason of redundancy, the dismissal and reinstatement 
of an employee.35 The TPPA requires Malaysia to remove 
the restrictions on the scope of collective bargaining.36 

26 Trade Unions Act 1959, s 26(1A)
27 Kesatuan Kebangsaan Pekerja-Pekerja Bank & Ors v Ketua Pengarah Kesatuan Sekerja & Ors [2014] 5 CLJ 213 (HC)
28 Ibid, at para 82
29 Ibid, at paras 132 to 137
30 Article A(9) of the LCP
31 Trade Unions Act 1959, s 28(1)
32 Ibid, s 28(1)(c) and (d)
33 Article A(10)(a) of the LCP
34 Articles A(10)(b) and 10(c) of the LCP
35 Industrial Relations Act 1967, s 13(3)
36 Article A(11) of the LCP
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(viii)  Strikes

The freedom to strike is fundamental as was noted in the 
following case: 

“‘The right of workmen to strike is an essential 
element in the principle of collective bargaining’ per 
Lord Wright in Crofter Hand Woven Harris Tweed 
Company Limited & Ors v Veitch & Anor [1942] AC 
435, 463 ... There can be no equilibrium in industrial 
relations today without the freedom to strike. If workers 
could not, in the last resort, collectively withhold their 
labour, they could not bargain collectively.”37 

Under the IRA 1967, a trade union may not go on strike over 
the promotion of an employee, the transfer of an employee 
within the organisation, the termination of the services of 
an employee by reason of redundancy, the dismissal and 
reinstatement of an employee by an employer.38 Malaysia 
is required to remove such restrictions placed on the 
freedom to strike.39

To eliminate any form of restraints placed on the freedom 
to strike, the TPPA will reduce the number of votes 
required from members to call for a strike. This will be 
reduced to provide a quorum requirement of two-thirds of 
the members and the consent of 50 per cent plus 1 of the 
member votes cast.40 The consent of 50 per cent plus 1 is 
a reduction from the current two-thirds of total number of 
members who are entitled to vote and in respect of whom 
the strike is to be called.41

The discretion of the DGTU will be limited in determining 
whether a strike would contravene provisions of law42 and 
penal sanctions for peaceful strikes will be removed.43 The 
industries in which strikes are prohibited on the premise 
that these are essential services will be reduced.44

B. Forced Labour 
(i) Protection against withholding of passports 

The Passports Act 1966 provides: 

“Any person who, without lawful authority, has 
in his possession any passport or internal travel 
document issued for the use of some person other 
than himself… shall be guilty of an offence and shall, 
on conviction, be liable to a fine not exceeding ten 
thousand ringgit or to imprisonment for a term not 
exceeding five years or to both.”45 (Emphasis added)

While the Act does not define “lawful authority”, the 
passport holder can hand over his passport to another 
person, such as an agent, to carry out a certain act on 
his behalf.46 However, an unreasonable delay by the 
agent in returning the passport after the owner has made 
such a request can amount to possession without lawful 
authority.47 It is common practice for employers in Malaysia 
to hold the passports of foreign workers to prevent them 
from absconding.

The Minister of Home Affairs has warned that withholding 
of workers’ passports “is a serious human rights 
infringement and we will come down hard on those who 
flout the law”.48

The TPPA requires Malaysia to make good on her word 
and reinforce that retaining a worker’s passport is illegal. 
This would include informing foreign workers of their right 
to retain their own passports and to access the passports 
at any time without delay or approval of any other 
individual and without consequence to their employment.49  
Employers will be required to provide a notice to foreign 
workers to inform them of their right to retain their 
passport and information on how to report violations by 

37 Non-Metallic Mineral Products Manufacturing Employees Union & Ors v South East Asia Fire Bricks Sdn Bhd [1976] 2 MLJ 67 (FC), at 69D-E 
38 Industrial Relations Act 1967, s 44(e)
39 Article A(15) of the LCP
40 Article A(12) of the LCP
41 Trade Unions Act 1959, s 25A(1)
42 Article A(14) of the LCP
43 Article A(16) of the LCP
44 Article A(19) of the LCP
45 Passports Act 1966, s 12(1)(f)
46 Wong Ting Yong v Public Prosecutor [1987] 2 MLJ 753, at 757B
47 Ibid, at 756E
48 Christina Chin, “Withholding passports illegal, Govt warns”, The Star Online (21 December 2014) <http://www.thestar.com.my/news/nation/2014/12/21/

withholding-passports-illegal-govt-warns-in-a-bid-to-curb-human-trafficking-the-home-affairs-ministr/>
49 Article B(1)(a) of the LCP
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employers.50 Employers that provide housing to foreign 
workers will be required to provide secure facilities such 
as personal lockers for the storage and safekeeping of 
workers’ passports and other valuables. These facilities 
must allow workers to access their passports at any time 
and without prior authorisation.51 Malaysia is also required 
to effectively enforce relevant laws and regulations to 
investigate and prosecute employers that retain their 
employees’ passports.52

(ii)  Foreign worker recruitment practices, contracts  
 and fees 

Malaysia is to ensure that all entities that recruit foreign 
workers are covered by the Private Employment Agencies 
Act 1981 which limits the recruitment fees chargeable 
to a foreign worker.53 The TPPA also stipulates that any 
government levies charged for employment of foreign 
workers are the obligation of the employer rather than the 
foreign worker.54

The TPPA requires Malaysia to amend its laws to ensure 
that any repeated or large-scale violation of labour laws 
is punishable by a denial of future quota requests of the 
offending employer or by a revocation of the licence of the 
offending recruitment agency.55

To further protect foreign workers and curb forced 
labour, Malaysia must ensure that any memorandum 
of understanding regarding the recruitment of foreign 
workers that it signs with the government of the country 
that provides such workers will stipulate that recruitment 
agencies and employers provide foreign workers with 
a valid written contract in their own language including 

their terms of employment prior to their entrance into 
Malaysia.56 

(iii)  Foreign worker housing and freedom of  
              movement

The TPPA provides that employers which provide housing 
for foreign workers must prepare a notice informing them of 
their right to acceptable housing conditions and information 
on how to report violations of their right to acceptable 
housing conditions.57 The TPPA, however, is silent on the 
definition of “acceptable housing conditions”. Employers 
are also required to provide a notice informing workers 
of their right to freedom of movement and information on 
how to report violations of this right.58 All notices must be 
in a language that the workers understand.

C. Child Labour
The TPPA briefly addresses child labour. In Malaysia, 
the Children and Young Persons (Employment) Act 1966 
states that no child59 or young person60 can engage in 
any hazardous work or any employment other than those 
specified in s 2.61 The Act, however, does not define 
“hazardous work”. Malaysia is required to issue a list of 
hazardous types of work prohibited for persons under the 
age of 18 years62 and to ensure that a minimum age of at 
least 13 is established for admission to light work.63 

D. Employment Discrimination
The EA 1955 imposes certain restrictions on the 
employment of female employees. For instance, they 
may not be compelled to work from 10pm to 5am64 or be 
employed in any underground work.65 The TPPA requires 
Malaysia to remove these restrictions.66

50 Article B(1)(b) of the LCP
51 Article B(1)(c) of the LCP
52 Article B(1)(d) of the LCP
53 Article B(2)(a) of the LCP
54 Article B(2)(b) of the LCP
55 Article B(2)(c) of the LCP
56 Article B(2)(d) of the LCP
57 Article B(4)(a) of the LCP
58 Article B(4)(b) of the LCP
59 Section 1 defines child as “any person who has not completed his fifteenth year of age”
60 Means “any person who, not being a child, has not completed his eighteenth year of age”
61 A child may be engaged in employment for, among others, employment involving light work suitable to his capacity in any undertaking carried on by his 

family
62 Article C(a) of the LCP
63 Article C(b) of the LCP
64 Employment Act 1955, s 34
65 Ibid, s 35
66 Article D of the LCP
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Where amendments may be necessary

Malaysia is required to prohibit discrimination in respect 
of employment and occupation. The TPPA, however, fails 
to describe the forms of discrimination. Guidance may 
be taken from case law, which has previously interpreted 
discrimination as when: 

“… one person or class of persons [is discriminated] 
against others similarly situated and denies to 
the former the privileges that are enjoyed by the 
latter…”.67  

It may be argued that the TPPA will bring about various 
forms of changes on the ground of discrimination. The 
protection and social benefits in Malaysia are different for 
local employees and foreign employees. For example, 
protection afforded by the Social Security Organisation, 
or SOCSO, does not apply to a non-citizen and the rate 
of payment for the Employees Provident Fund varies for 
citizens and non-citizens. 

In 2009, the then Deputy Human Resource Minister 
recommended that employers retrench their foreign 
workers ahead of Malaysian staff in an economic 
slowdown.68 This is in line with s 60N69 of the EA 1955, 
which itself extends protection to a select group of 
employees only. It may be argued that such labour 
legislation is in need of amendment to avoid discrimination 
between employees. 

Conclusion
Should the TPPA come into force, Malaysia will have to 
amend at least eight labour laws so as to be in line with the 
ILO Declaration. It remains to be seen whether the TPPA, 
read together with the LCP, will change the employment 
situation here as the problem may not lie in the lack of 
good laws, but in their enforcement. 

The TPPA, however, may never see the light of day. 
Following his surprise victory last month, US President-
elect Donald Trump said he intends to quit the TPPA.70 
Our Prime Minister harbours hopes that Mr Trump will not 
do so.71 

The TPPA can only come into effect if a minimum of six 
nations participate, and these six must account for 85% 
of the combined gross domestic product (“GDP”) of the 
original 12 signatories.72 The US alone accounts for about 
60% of the combined GDP of the original 12 signatories, 
and without it, the TPPA would be null and void.73 

One of our ministers has suggested that Malaysia and 
the other 10 signatories may amend the terms of the 
TPPA in order to proceed without the US.74 The LCP, 
being a bilateral instrument between Malaysia and the 
US, creates rights and obligations only between the 
governments of the two countries. Exclusion of the US 
from the TPPA would render the LCP redundant. It is 
therefore uncertain whether the TPPA will come into effect 
and whether the amendments stipulated in the LCP would 
be implemented.                                                    LH-AG
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67 Danaharta Urus Sdn Bhd v Kekatong Sdn Bhd (Bar Council Malaysia, Intervener) [2004] 2 MLJ 257 (FC) at para 39
68 Ruben Sario, “Retrench foreign workers first, employers told”, The Star Online (28 February 2009) <http://www.thestar.com.my/story/?file=%2F2009%

2F2%2F28%2Fnation%2F20090228140150&sec=nation>
69 Where an employer is required to reduce his workforce by reason of redundancy, he shall not terminate the services of a local employee until all foreign 

employees in a similar capacity are retrenched
70 “Trump says US to quit TPP on first day in office”, BBC News (22 November 2016) <http://www.bbc.com/news/world-us-canada-38059623>
71 “Najib hopes Trump goes ahead with TPP”, Malay Mail Online (16 November 2016) <http://www.themalaymailonline.com/malaysia/article/najib-hopes-

trump-goes-ahead-with-tpp>
72 Article 30.5 of the TPPA
73 “Trump’s TPP KO not final, says Mustapa”, Free Malaysia Today (24 November 2016) <http://www.freemalaysiatoday.com/category/nation/2016/11/24/

trumps-tpp-ko-not-final-says-mustapa/>
74 Stephanie Augustin, “TPP members may go ahead without US, says minister”, Malay Mail Online (23 November 2016) <http://www.themalaymailonline.

com/malaysia/article/tpp-members-may-go-ahead-without-us-says-minister>
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Lee Hishammuddin Allen & Gledhill is pleased to 
announce the promotion of Eunice Chan Wei Lynn to 
partner with effect from 1 October 2016. 

Eunice was admitted as an advocate and solicitor of 
the High Court of Malaya in 2008. Her primary areas 
of practice are intellectual property (IP), franchise and 
competition law. Her clients are from a broad range of 
fields, including fashion apparel, telecoms, automotive, 
FMCG, retail services, hospitality, finance and insurance, 
pharmaceuticals and biotechnology. 

Eunice’s expertise covers the full spread of contentious 
and non-contentious IP matters. This includes an 
extensive knowledge of IP matters in relation to IP 
protection, portfolio and rights management, preparing 
and reviewing IP documentation, such as licensing 
agreements, technology transfer agreements, 
collaboration agreements as well as the transfer of IP 
assets. She also actively advises on franchising and 
compliance requirements in Malaysia, and drafts and 
reviews franchising agreements.
 

Her expertise also includes advising on regulatory issues 
in respect of pharmaceuticals, cosmetics and food. 
Eunice also assists clients in developing competition 
law compliance programmes and advises them on 
competition law issues since the implementation of the 
Competition Act 2010. 

She has contributed to Intellectual Property in the 
Malaysian Precedents and Forms 2014 (published 
by LexisNexis), the Malaysian chapter of Media Law 
(Multilaw, 2012) and the firm’s guide on “Competition Law 
and Dawn Raids”. 

The partners believe that her admission will strengthen 
LHAG’s capabilities in the IP and TMT Practice Group. 
LHAG wishes her the very best as she assumes her new 
role. LH-AG

Eunice Chan Wei Lynn

Partner  Prof i le
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Senior  Associate  Prof i le

Aric Wong Fong Chin
Lee Hishammuddin Allen & Gledhill is pleased to announce the 
promotion of Aric Wong Fong Chin to senior associate starting 1 
July 2016.

Aric’s primary area of practice is banking litigation and corporate 
insolvency. He advises and acts for local and foreign corporations 
and financial institutions, in matters involving contractual and 
commercial disputes, contentious claims against financial 
institutions, disputes in securities trading, debt recovery and 
enforcement of debt instruments.
 
Aric works principally with Mr Sean Yeow Huang-Meng, a partner 
with the firm’s Banking & Insolvency Practice Group. LH-AG
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About Lee Hishammuddin Allen & Gledhill

The Firm has more than 100 lawyers in Kuala Lumpur, Penang and Johor Bahru. Our 
areas of practice include the following  specialist practice groups, each led by an 
experienced partner:

If we can be of service to you, please contact us at:

Lee Hishammuddin
 
Allen & Gledhill
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Lee Hishammuddin Allen & Gledhill

For	further	information	about	the	Legal Herald,
please	contact	knowledge@lh-ag.com	or
the	person	whom	you	normally	consult.

Opinion,	comments	and	suggestions	are	welcome.

e

Consultants : Dato’ K C Vohrah
: Dato’ Mohd Hishamudin Yunus

Senior Partners : Dato’ Thomas M L Lee
  Datuk D P Naban

Knowledge Partner : Koh Kek Hoe

Level 16, Menara Tokio Marine Life
189, Jalan Tun Razak
50400 Kuala Lumpur, Malaysia
Tel : +603 2161 2330
Fax : +603 2161 3933, 2161 1661
E-mail : enquiry@lh-ag.com

Arbitration
Banking & Insolvency
Construction
Corporate & Commercial Disputes
Employment & Industrial Relations
Energy, Oil & Gas
Financial Services
Foreign Investment
Insurance
Islamic Finance
Mediation
Mergers & Acquisitions
Planning & Environment
Real Estate
Regulatory & Compliance
Securities Litigation
Shipping
Tax, GST & Customs
Trust, Probate & Administration



Tax, GST & Customs

Corporate

ARBITRATION

Email: nn@lh-ag.com

Lambert Rasa-Ratnam
Email: lr@lh-ag.com 

Ang Hean Leng
Email: ahl@lh-ag.com

BANKING & INSOLVENCY
Kumar Kanagasingam
Email: kk@lh-ag.com

Sean Yeow Huang-Meng
Email: yhm@lh-ag.com 

Andrew Chiew Ean Vooi
Email: ac@lh-ag.com

Mong Chung Seng
Email: mcs@lh-ag.com 

Loh Chu Bian
Email: lcb@lh-ag.com

Hoi Jack S’ng
Email: hjs@lh-ag.com

CONSTRUCTION

Email: nn@lh-ag.com

CORPORATE & COMMERCIAL
DISPUTES
Rosli Dahlan
Email: rd@lh-ag.com

Lambert Rasa-Ratnam
Email: lr@lh-ag.com

G Vijay Kumar
Email: vkg@lh-ag.com

 

S M Shanmugam
Email: ssm@lh-ag.com

Ang Hean Leng
Email: ahl@lh-ag.com

Andrew Chiew Ean Vooi
Email: ac@lh-ag.com

INSURANCE
G Vijay Kumar
Email: vkg@lh-ag.com

MEDIATION
Chia Loong Thye
Email: clt@lh-ag.com

OIL & GAS

Email: nn@lh-ag.com

Andrew Chiew Ean Vooi
Email: ac@lh-ag.com 

PLANNING & ENVIRONMENT
Ang Hean Leng
Email: ahl@lh-ag.com

Andrew Chiew Ean Vooi
Email: ac@lh-ag.com 

SECURITIES LITIGATION
Lambert Rasa-Ratnam
Email: lr@lh-ag.com

S M Shanmugam
Email: ssm@lh-ag.com

SHIPPING
Datuk D P Naban
Andrew Chiew Ean Vooi
Mong Chung Seng
Email: shipping@lh-ag.com

TRUST, PROBATE & 
ADMINISTRATION
S M Shanmugam
Email: ssm@lh-ag.com

IP & TMT
Bahari Yeow
Email: yth@lh-ag.com

Adlin Abdul Majid
Email: aam@lh-ag.com

Eunice Chan Wei Lynn
Email: cwl@lh-ag.com

FINANCIAL SERVICES
Tay Weng Hwee
Email: twh@lh-ag.com

Ong Eu Jin
Email: oej@lh-ag.com

Angeline Cheong May May
Email: cmm@lh-ag.com

Aniza Osman
Email: ao@lh-ag.com

Chia Loong Thye
Email: clt@lh-ag.com

Tan Gek Im
Email: tgi@lh-ag.com

FOREIGN INVESTMENT
Ooi Bee Hong
Email: obh@lh-ag.com

ISLAMIC FINANCE
Megat Hizaini Hassan
Email: mh@lh-ag.com

MERGERS & ACQUISITIONS
Tay Weng Hwee
Email: twh@lh-ag.com

Aaron Gerard Sankar
Email: ags@lh-ag.com

Ooi Bee Hong
Email: obh@lh-ag.com

ENERGY, OIL & GAS
Tay Weng Hwee
Email: twh@lh-ag.com

Ooi Bee Hong
Email: obh@lh-ag.com

REAL ESTATE
Ooi Bee Hong
Email: obh@lh-ag.com

Chia Loong Thye
Email: clt@lh-ag.com

Tan Gek Im
Email: tgi@lh-ag.com

Aniza Osman
Email: ao@lh-ag.com

Employment
Lim Heng Seng
Email: lhs@lh-ag.com
 
Dato’ Thavalingam C Thavarajah

Datuk D P Naban
Email: dpn@lh-ag.com

S Saravana Kumar
Email: sks@lh-ag.com

Datuk Aznam Mansor
Email: am@lh-ag.com

S M Shanmugam
Email: ssm@lh-ag.com

Adlin Abdul Majid
Email: aam@lh-ag.com

Regulatory & Compliance

PRACTICE AREAS


