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Is a Cross-Appeal Not an Appeal?

|by Ang Hean Leng and Parvinder Kaur Cheema|

When the High Court makes a decision, any party dissatisfied with the order may file 
a notice of appeal.1 If both parties are dissatisfied with the order, they are equally 

entitled to file an appeal. However, once an appeal is filed and served, the other party 
named as respondent in the appeal may not need to file a separate appeal because of a 
rule which provides that: 

 “It shall not be necessary for a respondent to give notice of appeal, but if a 
respondent intends, upon the hearing of the appeal, to contend that the decision 
of the High Court should be varied, he may, at any time after entry of the appeal 
and not more than ten days after the service on him of the record of appeal, 
give notice of cross-appeal specifying the grounds thereof, to the appellant and, 
any other party who may be affected by such notice, and shall file within the like 
period a copy of such notice, accompanied by copies thereof for the use of each 
of the Judges of the Court.”2

Instead, he files a notice of cross-appeal and asks for the decision to be varied. The 
notice is a substitute3 for the appeal he would have filed.4 

1 Rules of the Court of Appeal 1994, r 5(1)
2 Ibid, r 8(1)
3 In Re Cavander’s Trusts [1881] 16 Ch D 270 at 272
4 Municipal Corporation of Delhi & Ors v Intnl Security & Intelligence Agency Ltd AIR 2003 SC 1515, para 18 

at 1521
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This is the position in England, Canada, Australia, India 
and Hong Kong. 

ENGLAND
In England, the rules provided that:

“All appeals to the Court of Appeal shall be by 
way of rehearing, and shall be brought by notice 
of motion in a summary way…5

“It shall not, under any circumstances, be 
necessary for a respondent to give notice 
of motion by way of cross-appeal, but if a 
respondent intends, upon the hearing of the 
appeal, to contend that the decision of the Court 
below should be varied, he shall within the time 
specified in the next Rule, or such time as may 
be prescribed by special order, give notice 
of such intention to any parties who may be 
affected by such contention. The omission to 
give such notice shall not diminish the powers 
conferred by the Act upon the Court of Appeal, 
but may, in the discretion of the Court, be ground 
for an adjournment of the appeal, or for a special 
order as to costs”.6

These rules may be taken to be in pari materia with the 
Malaysian rules.7

Cavander

In Cavander,8 Jessel MR in the Court of Appeal construed 
the notice of intention to vary as a substitute for a notice 
of motion by way of cross-appeal and that an appeal on a 

point which does not affect the original appellant cannot 
be a cross-appeal. 

In this case, the High Court had made an order (the first 
order) for the assets of a deceased estate to be sold and 
paid to a beneficiary and several incumbrancers. 

The beneficiary applied to set aside the first order which 
the court did by an order (the second order) which required 
her solicitor to pay the costs personally on the grounds 
that he had acted without authority and in respect of the 
incumbrancers, made a stop order in their favour. 

The solicitor appealed against the second order in respect 
of costs. One of the incumbrancers sought to give notice 
to vary the second order so that the sum due to be paid to 
another incumbrancer be paid to him as assignee. 

This part of the second order had nothing to do with 
the solicitor who filed the appeal. For that reason, the 
assignee was directed to file a separate notice of appeal 
and was given time to do so.

Gibbs

Gibbs9 concerned a case where a claim and a counter-
claim were based on distinct causes of action. Both claim 
and counter-claim were dismissed. 

The defendant appealed against the dismissal of the 
counter-claim, in response to which the plaintiffs, as 
respondents in the appeal, filed a cross-notice against the 
dismissal of their claim. 

5 Rules of the Supreme Court 1883, Order LVIII, r 1
6 Ibid, Order LVIII, r 6
7 Leisure Farm Corporation Sdn Bhd v Kabushiki Kaisha Ngu & Ors [2015] 3 CLJ 489 (CA), paras 46 and 47
8 Supra n 3
9 National Society for Distribution of Electricity by Secondary Generators v Gibbs [1900] 2 Ch 280
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The Court of Appeal held that the cross-notice to vary the 
decision could only be available to the respondents in 
the appeal if it addressed the counter-claim to which the 
appeal was confined: 

“The appeal referred to in rule 6 of Order LVIII is 
in this case the appeal by the defendant on her 
counter-claim and reading the rule strictly and 
properly, the cross-notice could only be made 
available in connection with the appeal from 
the order made on the counter-claim and ought 
not to have been extended to a totally distinct 
matter — that is to say, to the relief sought by the 
plaintiffs on their claim.” 10

The Court of Appeal then corrected the irregularity by 
treating the cross-notice as a cross-appeal.11 

CANADA

Johnston

Johnston12 concerned an action brought against three 
defendants for pollution of a stream and judgment was 
given for the plaintiff against the first defendant (town of 
Petrolia), and his claim dismissed against the other two.

The first defendant appealed. The plaintiff, as respondent, 
filed a cross-appeal so that it would be converted to a 
judgment against the other two defendants also. 

The relevant rule provided that:

“A cross-appeal shall not under any circumstances 
be necessary, but if a respondent intends upon 
the hearing to contend that the decision should 
be varied, he shall, in his reasons against the 
appeal, give notice of such contention to any 
parties who may be affected by such contention, 
and shall concisely state the grounds of such 
contention...”13

On the basis of Cavander and the English rules, which the 
court considered were in pari materia, the Ontario Court of 
Appeal held that the plaintiff should file a separate appeal:

“…the appellants [the first defendant] have no 
interest whatever in the judgment against the other 
defendants, nor have they [the other defendants] 
any interest in the plaintiff’s, the respondent’s, 
judgment against the town [the first defendant], 
and therefore it seemed to me perfectly clear that 
it was a case in which the plaintiff; if he desired to 
reverse or vary that judgment, must proceed by 
way of an independent appeal.”14

 
In Johnston, an intention to vary a judgment was regarded 
as equivalent to an intention to appeal.15

Notwithstanding that the time for the plaintiff to give 
notice of appeal had expired, the court allowed leave on 
the grounds that the plaintiff had all along shown that his 
interest was to appeal.16

10 Ibid, at 287-288
11 Id, at 288
12 Johnston v Town of Petrolia [1897] 17 PR 332
13 Ibid, para 12
14 Id, para 17
15 Id
16 Id, para 20
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Bandur

In Bandur,17 the plaintiffs sought damages against the 
defendants arising from a motor vehicle collision. The trial 
judge held that both parties were to be blamed equally 
and gave the plaintiffs judgment for half the amount of 
the claim. There was no counter-claim by the defendants. 
The plaintiffs filed an appeal. The defendants, who were 
seeking to argue that the plaintiffs were entirely to be 
blamed, applied for time to file a cross-appeal.

The court held that the proper course was for the 
defendants to give notice of intention to vary instead of 
filing a separate appeal:18

“…the distinction reflected in the Rules between 
a cross-appeal and an application to vary 
turns on whether the respondent in an appeal 
is concerned with a different cause of action 
or different party than the one involved in the 
appeal or with the same cause of action and the 
appellant in respect thereof.

“In the present case if there had been a 
counterclaim which had been dismissed or 
had been the subject of some other judgment 
unacceptable to the respondents, the proper 
way to contest the judgment thereon would be 
to cross-appeal.

“But where, as here, there is only a cause of 
action by the plaintiffs in issue between the 
parties (so that no affirmative relief through an 

independent action is sought by the defendants), 
then any contention by the defendants towards 
lessening the burden upon them of an adverse 
judgment below, when there has been an 
appeal by the plaintiffs, is properly a matter of an 
application to vary.”

The failure to give the notice to vary was not fatal to the 
proceedings and the defendants’ contention had already 
been fully argued.19

AUSTRALIA

Tabtill

In Tabtill,20 five plaintiffs brought an action against a single 
defendant on an agreement and on a matter concerning 
certain properties, with which the agreement was not 
concerned.

An order was given for specific performance of the 
agreement in favour of the first four plaintiffs, holding that 
the fifth plaintiff was not a party to the agreement and 
the fifth plaintiff’s claim in relation to the properties was 
dismissed. 

The fifth plaintiff filed a notice of appeal against the 
dismissal of his claim in relation to the properties, naming 
the defendant as respondent. The defendant then filed a 
notice of cross-appeal to vary the order against specific 
performance of the agreement and the dismissal of his 
counter-claim against the plaintiffs.

17 Bandur et al v Daiken et al [1967] 1 OR 629
18 Ibid, para 23
19 Id, para 28
20 Tabtill Pty Ltd & Ors v Creswick [2011] QCA 66
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The relevant rule in Queensland provided that:

“… if a respondent intends to contend the 
decision appealed from should be varied, the 
respondent must file a notice of cross-appeal 
stating the contention and serve it on any other 
party who may be affected.”21

The court held that the defendant’s notice of cross-appeal 
was incompetent, on the objection by the fifth plaintiff that 
it did not seek any variation of the order against which the 
fifth plaintiff was appealing: 

“[The fifth plaintiff] did not appeal from the 
decision which the defendant wished to 
challenge. The statement in [the fifth plaintiff’s] 
notice of appeal… confined the subject matter 
of its appeal to part of the order dismissing all 
but one of the plaintiffs’ claims, namely so much 
of that order as dismissed [the fifth plaintiff’s] 
claims in relation to the…properties. That was 
‘the decision appealed from’ by [the fifth plaintiff] 
for the purposes of [the rule]. The defendant’s 
cross appeal does not seek any variation of that 
decision. For these reasons the better view is 
that the notice of cross appeal is incompetent.”22

The court ordered that the notice of cross-appeal stand as 
a notice of appeal and granted the necessary extension of 
time for that purpose.23 

INDIA
The Supreme Court in Delhi24 equates the cross-appeal 
(which is termed as cross objection in India) with an appeal 
and considers the distinction to be a matter of procedure: 

“Right to prefer cross objection partakes of the 
right to prefer an appeal. When the impugned 
decree or order is partly in favour of one party 
and partly in favour of the other, one party may 
rest contended by his partial success with a view 
to giving a quietus to the litigation.25

 
“However, he may like to exercise his right of 
appeal if he finds that the other party was not 
interested in burying the hatchet and proposed 
to keep the lis alive by pursuing the same 
before the appellate forum. He too may in such 
circumstances exercise his right to file appeal 
by taking cross objection. Thus taking any cross 
objection to the decree or order impugned is 
the exercise of right of appeal though such 
right is exercised in the form of taking cross 
objection. The substantive right is the right of 
appeal; the form of cross objection is a matter of 
procedure…26

“We have, therefore, no doubt in our mind that 
right to take a cross objection is the exercise 
of substantive right of appeal conferred by a 
statute. Available grounds of challenge against 
the judgment, decree or order impugned remain 

21 Ibid, para 8; and Uniform Civil Procedure Rules 1999 (Qld), r 754
22 Supra n 20, para 13
23 Supra n 20, para 51
24 Supra n 4
25 Ibid, para 15 at 1520
26 Id
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the same whether it is an appeal or a cross-
objection. The difference lies in the form and 
manner of exercising the right; the terminus a 
quo (the starting point) of limitation also differs.”27

	
HONG	KONG
The Court of Appeal in Ng Hong Ki28 has held that a cross-
appeal is a separate appeal in its own right and that a 
respondent who files a cross-appeal is subject to rules 
that would apply to an appellant:

 “… a cross-appeal given by a respondent’s 
notice is a separate appeal and the respondent 
in that situation assumes the obligations of a 
would-be appellant and then an appellant. Order 
59 rule 6(3) is ‘mere machinery’, and it does not 
override the requirement of leave provided in 
section 63(1) of the District Court Ordinance.”29

MALAYSIA

Kabushiki 

In Kabushiki,30 the plaintiff filed an action in the High Court 
for specific performance of an agreement for the purchase 
of shares in a company. The High Court held that a valid 
and binding contract had come into existence between 
the plaintiff and the first defendant to the agreement and 
awarded damages in lieu of specific performance.

The plaintiff appealed against that part of the decision of 
the High Court which disallowed specific performance,31 
in response to which the first defendant filed a notice of 
cross-appeal to set aside the decision granting damages 

in lieu of specific performance on the grounds that the 
judge had erred in law in holding that there was a valid 
and binding contract.32 The plaintiff objected to the 
cross-appeal on the basis that it should be limited to the 
scope of their appeal which was on the issue of specific 
performance. 

The first defendant submitted that the term “vary” in the 
rules and in the forms was wide enough to encompass 
within its meaning an intention to substantially amend or 
even to set aside the order or judgment appealed from.33 
The Court of Appeal however held that the word “vary”, 
meaning “change, make different, modify” as rendered in 
the Concise Oxford Dictionary:

“… did not carry with it a meaning that there could 
be a total or wholesale setting aside or review 
(of the substantive judgment or any findings of 
the court); the extend of any contention under a 
cross-appeal…was to be limited to a modification 
or some slight difference to be made to that part 
only of the judgment appealed against.” 34

The Federal Court in affirming the decision of the Court of 
Appeal drew a distinction between an appeal and a cross-
appeal: 

“We noted in the present case that the High 
Court in its decision had made a finding that 
there was in existence a valid contract between 
the plaintiff and the first defendant. The orders 
of the High Court that the first defendant pay 
damages in lieu of specific performance was 
the result of the principal finding that there was 

27 Id, para 18 at 1521
28 Ng Hong Ki (Personal Representative) v Leung Fong Kiu (By His Guardian Ad Litem) 2011 6 HKC 124
29 Ibid, para 26, at 132-133
30 Kabushiki Kaisha Ngu v Leisure Farm Corporation Sdn Bhd & Ors [2016] 8 CLJ 149 (FC)
31 Leisure Farm Corporation Sdn Bhd v Kabushiki Kaisha Ngu & Ors [2015] 3 CLJ 489 (CA) at 495C
32 Ibid, at 495F-I and 496
33 Ibid, para 23
34 Supra n 31, para 30
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a binding contract between the plaintiff and the 
first defendant. As for the plaintiff, its appeal 
was only brought against a part of the decision 
of the High Court in ordering the first defendant 
to pay damages instead of granting specific 
performance...35

“The High Court’s decision that there was a valid 
and binding agreement concluded between the 
plaintiff and the first defendant is adverse against 
the first defendant. It was thus incumbent on the 
first defendant to file a separate notice of appeal 
if it wanted the aforesaid decision to be reversed 
or set aside, rather than by filing a notice of 
cross-appeal.36 

“The operative words of ‘to contend’ and 
‘decision of the High Court should be varied’…
clearly limits the contentions under a notice of 
cross-appeal to effectively vary a decision, not 
set aside a judgment or order. It is incumbent on 
the first defendant to independently file a notice 
of appeal…to rehear the issues that were not 
decided in the first defendant’s favour. A notice 
of cross-appeal does not provide for a complaint 
to be re-heard…”37

In so far as the notice of cross-appeal has been construed 
in Kabushiki as something less than an appeal in its own 
right, it is a departure from the clear language of the UK 
and Commonwealth authorities.

See Chee How

In See Chee How,38 the plaintiffs sought four remedies 
against the defendants. Of the four remedies, two were 
dismissed and the other two were granted. The defendant 
appealed against the two remedies granted and the 
plaintiffs filed a cross-appeal on the two remedies refused. 
In following Kabushiki and holding that the respondent 
should have filed a notice of appeal instead of a cross-
appeal, the Court of Appeal held that:

“… a cross-appeal is only meant for variation 
of ‘the decision’ appealed against and not for 
variation, reversal or setting aside of any other 
decision of the High Court unrelated to the 
appeal filed by the appellant.”39

The effect of Kabushiki and See Chee How is that if the party 
appeals against only a part of the decision, usually identified 
in terms of the order made, the respondent must file a 
separate appeal if he seeks to respond to the appeal in a 
way that may impinge on any other part of the order beyond 
the part appealed against, notwithstanding that the two 
separate appeals may give rise to contradictory decisions. 

Rajamani

Although Kabushiki40 was followed in See Chee How,41 it 
was not followed in Rajamani.42 

Rajamani must be taken to have been superseded 
although it was not expressly referred to by the Federal 

35 Supra n 30, para 35
36 Ibid, para 36
37 Ibid
38 Pengerusi Suruhanjaya Pilihanraya Malaysia (Election Commission of Malaysia) v See Chee How & Anor [2015] 8 CLJ 367 (CA)
39 Ibid, para 77
40 Supra n 7 
41 Supra n 38
42 Rajamani a/p Meyappa Chettiar v Eng Beng Development Sdn Bhd & Ors [2016] 3 MLJ	660 (CA)
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Court in Kabushiki.43

In any event, Rajamani did not offer any cogent argument 
against the way in which the rules were construed by the 
Court of Appeal in Kabushiki, holding that it was more 
important that the case be decided on the merits rather 
than on a technical defect in a notice, if any.44  

Rationale
When an appeal is filed, whether against the whole or 
a part of the decision,45 it will lead to a re-hearing46 of 
the case before the appellate court. If the respondent 
is satisfied with the decision as it stands, he only needs 
to appear on the re-hearing to defend the status quo. If, 
however, he is also not satisfied with the decision and 
wants it varied in some way, it is not necessary for him 
to file a notice of appeal but, instead, a notice of cross-
appeal, which is his own appeal against the decision. A 
very common situation as in Delhi47 is where a respondent 
would have been content with the decision but for the 
appellant appealing.

However, a notice of cross-appeal is not appropriate if:

a. the order sought to be varied has nothing to 
do with the appellant, as in Cavander48 and 
Tabtill;49

b. the appeal is on a claim and the variation sought 
concerns a counter-claim on a different cause of 
action, as in Gibbs;50

 c. the appeal concerns the liability of one defendant 
who files an appeal and the respondent is 
seeking to vary the order dismissing his claim 
against the other defendants, as in Johnston;51

d. the cross-appeal sought to challenge a decision 
which concerned a subject matter that was not 
the concern of the decision appealed from, as in 
Tabtill.52

It is submitted that, as demonstrated in these cases, the 
distinction to be drawn in determining whether a cross-
appeal is appropriate or a separate appeal is called for, is 
based on whether there is a commonality of parties and 
cause of action between the appeal and the cross-appeal.

It is this commonality of parties and cause of action that 
is the rationale for the device of a cross-appeal. Although 
not couched in these terms, this was effectively the 
contention of counsel for the first defendant in Kabushiki 
before the Federal Court:

“The purpose of the cross-appeal is to have all 
complaints over the judgment under appeal to 
be heard together as a time and cost-saving 
exercise. It is to ensure that all matters relating 
to the judgment are disposed of by the same 
appellate court.” 53

 
On the facts in Kabushiki, separate appeals would lead to 
inconsistent results, such as if:

43 Supra n 30
44 Rajamani, supra n 42  , at para 120
45 Rules of the Court of Appeal 1994, r 5(4)
46 Ibid, r 5(1)
47 Supra n 4
48 Supra n 3
49 Supra n 20
50 Supra n 9
51 Supra n 12
52 Supra n 20
53 Supra n 11, para 11
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a. one appellate court were to grant specific 
performance on the appeal by the plaintiff; 
and

b. another appellate court, hearing the 
appeal of the first defendant, were to 
nullify the agreement for which the specific 
performance is granted by the other court.

In such a situation, there would be a compelling reason to 
consolidate the appeals and have them heard together. 
It is submitted that this roundabout process is precisely 
what the rule54 seeks to avoid by providing that a notice of 
cross-appeal be filed, instead of a separate or independent 
appeal.

However, the distinction between an appeal and 
cross-appeal drawn in Kabushiki and See Chee How 
is not based on such a commonality but on whether 
the cross-appeal is related to the appeal, simpliciter. 
Such a distinction is insufficient to give effect to the 
rule which in our submission is meant to prevent 
the separation of the two appeals that would lead to 
inconsistent results.

A	better	test
The better view is that in order to determine, whether the 
respondent to an appeal should file a cross-appeal or a 
separate notice of appeal, the issue should be resolved in 
the following order:

a. If the cross-appeal is directed at a party 
other than the appellant, a separate appeal 
must be filed: Cavander,55 Johnston56 and 
Tabtill;57

b. If the cross-appeal concerns the appellant, 
but the appeal and the cross-appeal are 
based on different causes of action, then a 
separate appeal must be filed, even if they 
arise from the same transaction or situation: 
Gibbs;58

c. If the subject matter of the cross-appeal 
does not match that of the appeal, then a 
cross-appeal is inappropriate: Tabtill;59

d. If the orders arise from the same cause of 
action, there should be no separate appeal 
but a notice of cross appeal: Bandur.60

Applying this test to the facts of Kabushiki, it can be seen 
that the cross-appeal on the validity of the contract —

a. concerned the appellant as a party to the 
contract sought to be nullified in the cross-
appeal; and 

b. was in respect of the same cause of action 
and subject matter as the appeal, namely, 
the contract being enforced by one party 
and to be nullified by the other. 

54 Rules of the Court of Appeal 1994, r 8(1)
55 Supra n 3
56 Supra n 12
57 Supra n 20
58 Supra n 9
59 Supra n 20 
60 Supra n 17
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The notice of cross-appeal in Kabushiki would therefore 
have been the appropriate mode of proceedings for the 
respondent in the appeal, based on this test.

It is submitted that the rule providing for a cross-appeal 
is really intended for the proper joinder of issues so that 
the re-hearing of the appeal will have disposed of all the 
issues the parties have concerning the same cause of 
action and subject matter.

It is therefore submitted, with the greatest respect, that 
the appeal by the respondent would have been more 
appropriately proceeded with by way of cross-appeal 
as it was based on the same agreement and arguments 
from both sides arise from the same cause of action 
and subject matter. Therefore, there should be a single 
re-hearing of both arguments as separate appeals may 
result in inconsistent decisions.  

Thus, the distinction to be drawn is not in respect of the 
scope or issue in appeal but whether the cross-appeal, 
if heard separately, would result in a multiplicity of 
proceedings.

It is of course in the discretion of the court, when 
considering a cross-appeal, to order that the respondent 
proceed on a separate notice of appeal. The question to 

be determined then is whether the respective appeals 
against separate parts of the order or judgment, as 
in See Chee How,61 are so inextricably linked that 
having them re-heard in separate appeals would lead 
to a possibility of conflict between different appellate 
panels. LH-AG
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