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13 NOVEMBER 2017

Directors and Officers Liability Insurance: Is It Essential in Light 
of Companies Act 2016?

A recent survey
[1]

 conducted on corporations and small- and medium-
sized enterprises in Southeast Asia revealed that the take-up rate of 
directors and officers (“D&O”) liability insurance was the lowest in 

Malaysia.
[2]

 This, according to industry experts, is unsettling because 
it potentially puts businesses, clients and the public at risk, with many 
businesses missing out on compensation opportunities.

Under the Companies Act 1965 (“CA 1965”, since repealed), any 
provision in the articles of the company or in any contract with the 
company that exempted or indemnified any officer or auditor of the 
company against any liability for negligence, default, breach of duty or 

breach of trust would have been rendered void.
[3]

 Companies were 
therefore permitted only to indemnify an officer or auditor of the 
company for costs incurred in respect of proceedings (relating to 
liability in the capacity of officer/auditor) where judgment was given in 
favour of such officer/auditor or in which such officer/auditor is 

acquitted.
[4]

While the above position is maintained in the Companies Act 2016 
(“CA 2016”), various additional provisions have also been introduced, 
including provisions allowing companies:

(i) to indemnify D&O in respect of liability to persons other than the 
company, and for costs incurred in defending or settling claims 
relating to such liability (subject to limits contained in section 
289 of the CA 2016); and

(ii) with the prior approval of its board of directors, to effect D&O 
liability insurance to cover civil liability for acts or omissions 
done in one’s capacity as a director or officer (including 

reimbursements) in cases where such officer/auditor
[5]

 is 
acquitted, granted relief under the CA 2016 or where 
proceedings are discontinued or not pursued.

It is, however, pertinent to note that companies are not allowed to 
provide an indemnity or effect insurance in respect of any civil or 
criminal liability arising from a breach of a director’s duty to exercise 
his powers for a proper purpose and in good faith in the best interest 

of the company.
[6]

It is perhaps timely for Malaysian companies (large and small) to 



[1]
               The report entitled ‘Half of Companies Do Not Own Business Liability Insurance (QBE survey of SMEs and large companies in key Asian markets reveals 

significant under-protection against liability risks) released on 20 July 2017 conducted by QBE Insurance Group Limited surveyed approximately 1,200 small and medium-
sized enterprises (SMEs) and large corporations in Singapore, Hong Kong, Indonesia and Malaysia between 31 March 2017 and 17 May 2017. 

[2]
               The highest being in Singapore and Hong Kong 

[3]
               CA 1965, s 140(1)

[4]
Ibid, s 140(2) 

[5]
               CA 2016, s 289(5)

[6]
Ibid, ss 289(6) and 213

consider the need for D&O liability coverage, particularly in light of the 
more onerous responsibilities and liabilities on directors and officers 
under the CA 2016, such as fines payable, which have been increased 
from RM30,000 under the CA 1965 to RM3 million in respect of 
various breaches under the CA 2016.

Annabel Kok Keng Yen

If you have any queries regarding D&O liability insurance, please do 
not hesitate to contact the author or her team partner, Mr Aaron 
Gerard Sankar (ags@lh-ag.com). 
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