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Sales Tax Refund: High Court Rules in Favour of Taxpayer

VS Sdn Bhd v Director General of Customs

When the goods and services tax (“GST”) was introduced to replace 
the sales tax and service tax, the transition triggered a double indirect 
taxation for goods that were still held as stock across both tax 
regimes.

Sales tax was payable upon manufacturing or importation of goods. 
Consequently, all stocks still held by businesses in Malaysia on the 
cut-off date of 1.4.2015 would have been subject to sales tax. 
Provided that such stocks are not part of the zero-rated or exempt 
supply, they will also be subject to GST. This is a classic instance of 
double taxation.

Sections 190 and 191 of the Goods and Services Tax Act 2014 (“the 
GST Act”) allow for full refunds to be obtained in respect of the sales 
tax amount paid for stock held in hand, provided that:

(a) The taxpayer is registered under the GST regime as at 
1.4.2015;

(b) The taxpayer held the goods as at 1.4.2015 for the purpose of 
making a taxable supply under the GST Act;

(c) The goods are taxable under the Sales Tax Act 1972 and sales 
tax has been charged to and paid by the taxpayer; and

(d) The taxpayer must hold the relevant supplier’s invoice proving 
that he is the recipient for which sales tax has been charged, or 
import documents proving that he is the importer, consignee or 
owner for which sales tax has been paid.

We represented VS Sdn Bhd (“the taxpayer”) in its judicial review 
application to challenge the rejection of the taxpayer’s sales tax refund 
application by the Director General of Customs (“the DGC”). The DGC 
rejected the application on the grounds that there was no decrease in 
the price of goods after the implementation of GST.

Our arguments at the High Court
We argued that the DGC’s decision was tainted with illegality and 
decided in excess of his jurisdiction based on the following grounds:

(a) Sections 190 and 191 of the GST Act do not stipulate the 
increase or decrease of price as a condition for sales tax 
refund. Matters pertaining to the increase of price of goods after 



the implementation of GST are governed by the Price Control and 
Anti-Profiteering Act 2011, which is under the purview of the 
Ministry of Domestic Trade, Co-operatives and Consumerism.

(b) The DGC could not impart the principles of a completely 
different legislation to a sales tax refund application. Nor could 
he also step into the shoes of an entirely separate government 
agency and enforce the laws of the latter. Instead, he must 
decide on an application based on the existing conditions set 
out in the provisions of the GST Act. To do otherwise would 
render his decision to reject an application invalid as the 
statutory provisions provided would not have been complied 
with.

(c) In any event, a taxpayer that complies with all the conditions 
stated under the GST Act should immediately be entitled to the 
sales tax refund. Any additional conditions set forth and 
required by the DGC are purely administrative guidelines that 
do not have any force in law.

(d) The DGC’s reliance on the Australian case of Avon Products 
Lty Limited v Commissioners of Taxation [2006] HCR 29 on 
sales tax refund is without any legal basis. This is on the 
premise that unlike the Malaysian provision on sales tax refund, 
the Australian provision contains a specific condition that 
taxpayers in that jurisdiction could not “pass on” the sales tax 
element to the purchasers of its goods. However, this condition 
is absent in the GST Act.

(e) There is clearly double taxation as both sales tax and GST 
were charged on the same goods. In the event a refund is not 
provided, it will clearly constitute double taxation and a form of 
unjust enrichment.

The High Court’s decision
The High Court agreed with all our arguments and held that the DGC’s 
decision was issued without any legal basis. In delivering its oral 
grounds, the High Court specifically stated that the DGC could not 
impart a different set of legislation and apply it to a sales tax refund 
application. In this regard, the High Court directed the DGC to refund 
the sales tax in question to the taxpayer.

Further, the High Court agreed with our submission that interest must 
be imposed on the sum due to the taxpayer. The High Court imposed 
interest at a rate of 5% per annum, starting from 45 days from the date 
of the decision until the monies were refunded in full.

Conclusion
The taxpayer’s victory in this case shows that an application for sales 
tax refund cannot be subject to an extraordinary set of internal 
guidelines and conditions as this would be akin to the commission of 
double taxation, as taxpayers would be forced to account for both 
sales tax and GST in respect of the same goods.
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