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13 NOVEMBER 2017

Jurisdiction and Application of CIPAA

View Esteem Sdn Bhd v Bina Puri Holdings Berhad (Federal Court)

Last Monday (6 November), the Federal Court made a decision that 
brought a significant change to the law relating to the Construction 
Industry Payment Adjudication and Payment Act 2012 (“CIPAA”).    

This landmark decision introduces the following notable developments:

1. Jurisdictional challenge as to the application of CIPAA can 
now be made any time to the High Court, and not only upon 
the conclusion of the adjudication 

A distinction was drawn between a case where CIPAA did not 
apply at all and a case where CIPAA applies, but the adjudicator 
acting under CIPAA had exceeded his jurisdiction. The Federal 
Court is of the view that the complainant cannot, on the one 
hand, complain that CIPAA did not apply to the case and, on the 
other, be required to invoke section 15 of CIPAA to set aside the 
Adjudication Decision.

2. Proceedings, where the whole or any part of such a claim has 
been referred to court or arbitration prior to 15 April 2014, 
are excluded from the operation of CIPAA, irrespective of 
whether the previous reference is still pending completion  

The Federal Court recognised that in the construction industry, 
progress claims (on which interim certificates are issued) are 
cumulative in nature and do not exist in separate standalone 
compartments. In this case, it was found that Progress Claim No 
28 is cumulative of earlier progress claims contained in Interim 
Certificates Nos 23 to 26R, in respect of which action had been 
commenced in court in 2013. Accordingly, Progress Claim No 28 
was not referable to CIPAA.

3. The Adjudicator must consider matters raised in the 
Adjudication Response, irrespective of whether such 
matters were raised in the Payment Response or whether a 
Payment Response was submitted, so long as the matters 
raised in the Adjudication Response are related to the 
subject matter referred to in the Payment Claim 

CIPAA does not warrant giving a reduced importance to the 
Adjudication Claim, Adjudication Response and Adjudication 
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Reply and a greater, if not overriding, significance given to the 
Payment Claim and Payment Response. The Adjudicator would 
be in breach of natural justice for not considering matters raised 
in the Adjudication Response that relate to the subject matter in 
the Payment Claim. 

4. Grant of stay of an Adjudication Decision is not restricted to 
the financial status of the other party 

Previously, a stay of an Adjudication Decision could only be 
allowed in exceptional circumstances where it related “to the 
financial aspects of payment or repayment”. Now, while it is 
accepted that a stay of an Adjudication Decision ought not to be 
given readily and caution must be exercised when doing so, a 
stay can also be granted as a safeguard to a likely wrongful 
Adjudication Decision where there are clear and unequivocal 
errors in the Adjudication Decision or to meet the justice of the 
individual case. The Federal Court is of the view that it is not 
right to restrict the grant of a stay simply based on the financial 
status of the other party.

5. An application for a stay of an Adjudication Decision can be 
made concurrently with an application to set aside the 
Adjudication Decision. The latter no longer needs to be filed 
prior to the former. 

It is wholly appropriate that a stay application be filed together 
with a setting aside application as a matter of practical utility for 
the High Court to make an appropriate order in a joint 
consideration of both.

The Federal Court’s grounds of judgment may be viewed here.

Darshendev Singh and Wong Chia Pei (Pupil-In-Chambers)

If you have any queries on how these new developments may affect 
your existing or potential disputes, please contact team partner Mr 
Darshendev Singh (ds@lh-ag.com).
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