
'The powerful may not be there to protect you' 

F 
ormer Court of Appeal Judge 
Datuk Seri Mohd Hishamudin 
Yunus is noted for his bold judg
ments and has made numerous 
landmark decisions in over two 

decades in the judicial service. In No
vember, law firm Lee Hishammuddin 
Allen and Gledhill, where Hishamudin 
is now a consultant, published in his 
honour a discussion of his outstanding 
judgments by leading legal minds in the 
country. In conjunction with the book 
launch,Hishamudin answered questions 
by S Kanagaraju and Rash Behari Bhat
tacharjee. 

'Ifie Edge:The new government has ap
pointed you as a member of the Judi
cial Appointments Commission (JAC), 
chairman of the Malaysian Competi
tion Commission (MyCC) and chairman 
of the Independent Committee on the 
Management of Foreign Workers. How 
are you coping with the workload? 
Datuk Seri Mohd Hishamudin Yunus: I 
am doing fine, thank you for asking. I must 
admit that at times, things can get rather 
busy with meetings to attend and mate
rials to read. I have to manage my time well. 
But I do enjoy carrying out the tasks. And 
just to add: the appointment to the Inde
pendent Committee on the Management 
of Foreign Workers is only a temporary ap
pointment. It will be over by the first half 
of February next year. 

With regard to MyCC, what is the lat
est on the dispute between MyCC and 
the General Insurance Association of 
Malaysia (PIAM) over insurance claim 
payments for motor repairs? 
In the light of my recent appointment as 
chairman of the commission, some parties 
have requested for fresh oral representations 
before the commission.The fresh oral rep
resentations will be heard early next year. 

What areas are you planning to exam
ine to enhance competition? 
Enforcement and advocacy remain at the 
forefront of MyCC's role as Malaysia's guard
ian of competition law and policy. MyCC 
has been actively engaged in issues that 
tug the heart of Malaysians such as abusive 
monopolistic behaviour and syndicated 
price hikes. MyCC will be firm to correct 
these market behaviours. 

With regard to the committee on for
eign workers, we understand you have 
been meeting stakeholders to discuss 
relevant issues on the management of 
foreign workers. The problems have 
been with us for decades. What must 
happen for workable solutions to suc
ceed now? 
We are now reviewing the entire existing 
policies and framework pertaining to the 
management of foreign workers. From our 
observation, the whole system is disjointed 
and unwieldy. We also find that there are 
many issues that point to mismanagement 
and corruption in the management of for
eign workers. Therefore, we will be making 
the necessary recommendations to the 
government and we hope it will have the 
political will to implement them. 

JUDICIAL SERVICE 
How does the JAC ensure that there is 
no bias in the selection of candidates 
for judicial positions? 
Members of the JAC consider, among others, 

the integrity,competency and experience of 
a candidate during the selection process. In 
other words, selections are based purely 
on merit. 

A member of the JAC is required to dis
close if he is connected to any of the can
didates during the selection process.After 
such disclosure, the member shall not be 
present in any decision-making process 
involving that particular candidate. 

In my view, there are sufficient safe
guards in the Judicial Appointments Com
mission Act 2009,and as long as the mem
bers of the JAC observe their obligations 
and duties as provided for under the law, 
then there should not be any elements of 
bias in the selection of candidates. 

But I must concede that there are some 
weaknesses in the JAC Act., which have to 
be addressed in order to improve the system. 

Since the 1988 judicial crisis, the in
dependence of the judiciary has been 
compromised by the requirement of 
the prime minister's approval in judi
cial appointments. Is anything being 
done to rectify this? 
So far, none. I hope the new government 
will rectify the situation by introducing a 
mechanism making it obligatory for the 
government to accept the candidate rec
ommended by the JAC. But that will involve 
amending the Federal Constitution. But 
pending that happening, it would be good 
if a convention or practice was to evolve 
where the prime minister will respect the 
recommendations of the JAC on judicial 
appointments. 

In your own case, the previous prime 
minister did not support the JAC's rec
ommendation that you be promoted to 
the Federal Court although you were 
then the senior-most Court of Appeal 
judge. What are your feelings on that? 
Of course, [I was] naturally disappoint
ed. I am only human. But my spirit was 
not dampened because I received very 
good support from my wife, family and 
friends. I also received good support from 
the legal fraternity. The judgments that I 
made were based on my convictions, and 
without fear or favour. I have done what 
I should have done. 

Do you think others should have spoken 
up on this matter? 
With the then prime minister, whether 
others should have spoken up or not did 
not concern me much as it might not have 
brought any difference to the matter. My 
priority at that time was to discharge my 
duty as a judge and uphold the rule oflaw. 

Do we have a sufficiently qualified pool 
of judges? 
There is currently a good number of good 
and qualified judges in the judiciary, but I 
do not deny the fact that there are some bad 
apples in the basket. The judicial tempera
ment and quality of the j udgments written 
by some of them leave much to be desired. 

Should more members of the Bar be 
appointed to the judiciary? 
As a member of the JAC, I think it is not 
appropriate for me to state any preference. 
However, I must emphasise that appoint
ments to be a judge of the superior courts 
must be done based on the merits and qual
ifications of the candidates, and not solely 
on whether the person is from the Bar or 
the Judicial and Legal Service. 

PATRICK GOHm-tE EDGE 

I am confident 
that the new 

leadershi~ in the 
judiciary will restore 

public confidence 
in the judicial 

institution and 
that the judiciary 
will function in a 

better environment 
than before. 

- Mohd Hishamudin 

Should the Judicial and Legal Service 
be separated? 
Being a former member of the Judicial and 
Legal Service,and having held various po
sitions in both branches of the service, I 
would say "no", it should not be separated. 
The Judicial and Legal Service should re
main as it is. It is a good training ground for 
those aspiring to be judges. He or she would 
have had the all-round experience ofbeing 
on the Bench (for example, as magistrate, 
registrar or Sessions Court judge) as well as 
being in the Attorney General's Chamber 
(for example, as deputy public prosecutors, 
federal counsel in the Civil Litigation Divi
sion,Parliamentary draftsman or an officer 
in the Advisory Division) before being ele
vated to a judge. Having had this diversity 
of judicial and legal experience, he or she 
would, in my opinion, make a better judge. 

Should we have an independent pros
ecution service like the UK's Crown 
Prosecution Service? 
Yes, we should. Legal developments had 
taken place in developed Commonwealth 
countries such as England and Wales,Can
ada,Australia and New Zealand, where by 
statute or convention, the attorney-gen
eral ceases to exercise the powers of pros
ecution; such powers being vested in the 
Director of Public Prosecutions, who ex
ercises such powers independently of the 
Attorney-General. In some jurisdictions, 

the role of the Attorney-General regarding 
prosecutions, if at all, has become merely 
supervisory in nature. 

The purpose of these developments is 
essentially to enhance the integrity in gov
ernment by statutorily ensuring the inde
pendence of the prosecution decision-mak
ing function from inappropriate political 
control, direction and influence. 

However, as of now, the prosecutorial 
powers are vested solely in the attorney-gen
eral. Therefore, the proposal of having an 
independent prosecution service requires 
an amendment to the Federal Constitution. 

What do you think of the quality of Ma
laysian prosecutors and lawyers? Do 
they need more training? 
In my personal view, we have a mixed qual
ity of prosecutors and lawyers. While I was 
sitting on the bench, I did come across some 
poorly-skilled prosecutors and lawyers,es
pecially among the younger ones. Some had 
poor command of the English language. 
In legal practice, continuous acquiring of 
knowledge training is important.It will help 
to improve and maintain high standards 
of legal services available in the market. 

After decades of control by one politi
cal establishment, networks and inner 
circles must be a force to contend with. 
What steps are needed to put the judi
ciary on a new footing? 
As I said in a public speech recently, I am 
very optimistic that now, with stronger pub
lic awareness of the importance of an inde
pendent judiciary and the recent change in 
the political landscape, things will change 
for the better. I am confident that the new 
leadership in the judiciary will restore pub
lic confidence in the judicial institution and 
that the judiciary will function in a better 
environment than before. But I would like 
to see the provisions pertaining to the JAC 
to be in the Federal Constitution instead of 
merely being in an Act of Parliament. It will 
be much better if it is entrenched in the 
Constitution that the recommendations 
of the JAC on appointments of judges are 
final. The membership of the JAC should 
be modified so that it will be less 'judge
heavy'. It should be enlarged to provide for 
better diversity in representations, includ
ing the participation of lay (non-lawyer) 
members. It is also a good option to put in 
place a system where the appointment of 
the members of the commission are also 
done by other stakeholders instead of all 
appointments being done solely by the 
prime minister. We can study the models 
of other jurisdictions. 

The overall quality of judgments is not 
what it used to be. There is also the 
problem of delayed judgments. What 
are your comments? 
Quality judgments and timely delivery of 
judgments have a lot to do with the quality 
of judges we have. We cannot deny the fact 
that there are judges who are not perform
ing well and are unable to meet our expec
tations. The judges concerned must pull up 
their socks. Holding the office of a judge is 
a public trust, and judges are comfortably 
remunerated from public funds.Those not 
prepared to meet the desired standard of 
performance must gracefully resign. It is 
not fair to the public and the justice system 
for them to continue to cling on to office. 

But to be fair to the judges, do allow me 
to say, also, that in some courts, there are 
simply too many cases. we may not have 



enough High Court judges to handle the 
high volume of cases.So some allowance 
must be given here. Yet, this is still no 
answer to poor quality judgments and 
inordinate delay in delivering decisions 
or grounds of judgments. 

CORRUPTION 
Corruption has spread its tentacles 
deep into our society. What measures 
are needed to safeguard the judiciary 
from its influence? 
Corruption can take many forms. Ac
cepting a bribe is a form of corruption. 
But it is not always the case. Purposely 
giving judgment in favour of the gov
ernment with the hope of promotion is 
also a kind of corruption. The judiciary 
is the last bastion of hope for the people. 
But if the judiciary is also corrupt, then 
there will be a breakdown in law and or
der. Hence, a corruption-free judiciary 
is essential. Towards achieving this, we 
need to appoint persons known to be of 
high integrity to be judges.Judicial lead
ership is also important. The superiors 
in the judiciary must show exempla
ry conduct. The Judges' Code of Ethics 
must be strictly enforced. The government 
must ensure that judges are adequately 
remunerated. And judges must work in 
an environment where they are truly in
dependent in terms of decision-making, 
appointment and promotion. 

ARBITRATION 
You are an accredited arbitrator. What 
are some of the arbitration matters 
that you have worked on? 
They were mainly on construction con
tracts. 

How can Malaysia play a bigger role as 
an arbitration centre? Are we lacking in 
infrastructure, institutional support, 
enforcement and a sufficient pool of 
qualified arbitrators? Can we achieve 
what Singapore has in this area? 
There is plenty of scope for Malaysia to 
play a more prominent role as a centre 
for international arbitration in Asia. 0 e 
inherited from the British the arbitra
tion culture as an alternative dispute 
resolution method to resolve commercial 
disputes. In the early days, after KLRCA 
(Kuala Lumpur Regional Centre for Ar
bitration) was set up in 1978, we did not 
spend much effort and money to promote 
KL as a preferred centre for international 
arbitration. Our neighbours Singapore 
and Hong Kong, both latecomers to the 
arbitration scene, however, were more 
successful with government-backed ef
forts to promote their jurisdictions as 
the preferred centres. Today, regionally, 
HKIAC (Hong Kong International Arbi
tration Centre) and SIAC (Singapore In
ternational Arbitration Centre) are the 
preferred centres for international arbi
tration in Asia.Malaysia is a distant third. 

The situation has since changed for the 
better. For example, today, our judiciary 
is considered to be arbitration-friendly 
- an attribute which international ar
bitration practitioners and internation
al businessmen considered very crucial 
if Malaysia aspires to become attractive 
for international arbitration. 

Another important element to succeed 
in attracting international arbitration is 
whether the award seated in Malaysia can 
be enforced in other countries.Malaysia, 
as a signatory to the New York Conven-

tion (since 1985), has a treaty obligation 
to enforce arbitration awards from oth
er Convention jurisdictions.At the same 
time,Malaysian awards can similarly be 
enforced in more than 150 jurisdictions 
worldwide. We have, since 2005, adopted 
the widely-accepted UNCITRAL Model 
Law provisions as part of our arbitration 
law. The adoption of the Model Law has 
put the country's arbitration law into an 
area familiar to the international arbitral 
practitioners and businessmen. 

To facilitate international arbitration 
in Malaysia, the country has also waived 
the need for arbitrators to apply for work 
permits. Besides that, foreign lawyers 
appearing in arbitration proceedings 
need not be a member of the Malaysian 
Bar. This concession will help to attract 
foreign parties to come to Malaysia to 
arbitrate. To encourage international ar
bitrators sitting in Malaysia,fees earned 
by foreign arbitrators are not subject to 
withholding tax now. In the past, foreign 
arbitrators were subject to 15% withhold
ing tax. Finally, costs are much cheaper 
in Malaysia than in Singapore or Hong 
Kong. So,Malaysia has all the necessary 
elements to thrive as a centre for inter
national arbitration. 

1MALAYSIA DEVELOPMENT BHD 
(1MDB) 
The new government is committed 
to bring the wrongdoers to book and 
recover the misappropriated money. 
How will jurisdictional issues be an 
obstacle in these efforts? 
I am not privy to information on whether 
the government is going to institute more 
legal proceedings in a foreign country to 
recover monies allegedly misappropriated 
out of Malaysia. 

However, I would imagine the chal
lenges to be tracing where the monies 
are,adducing adequate evidence to prove 
the allegations by the Malaysian gov
ernment, and locating and securing the 
attendance of the witnesses for them to 
testify in court. 

Had law enforcement agencies like 
the Attorney-General Chambers,Bank 
Negara Malaysia and the Malaysia 
Anti-Corruption Commission played 
their roles, Malaysia would not have 
been so badly affected. What lessons 
about governance and enforcement 
can be drawn from this episode? 
I believe the keywords are courage and 
integrity. When we refer to AGC, BNM or 
MACC, we refer not to the institutions 
but to the officers working therein. The 
officers must carry out their duties in 
accordance with the law, and without 
fear or favour. They must observe good 
governance practices and enforce the law 
fearlessly. They must not be in cahoots 
(even if reluctantly) with crooks in high 
positions in the government. Carrying out 
illegal or unlawful instructions (even if 
reluctantly), or protecting or concealing 
crimes, sh ould be a big "NO". That you 
carry out those unlawful or illegal acts 
on the instruction of your higher-ups can 
never be an acceptable defence. What has 
happened post-May 9 should serve as a 
lesson to government officers and public 
officials: Do not think that you can get 
awaywith crimes or with unlawful acts 
because the powers that be will be there 
forever to protect you. No, they may not 
be there forever to protect you. IJ 

• 

How to remake 
Malaysia's 
electoral system 
STORIES BY AMIR RIDZWAN ISMAIL 

AND KHAIRIE HISYAM ALIMAN 

D 
espite a h istoric change in the 
federal government in May, the 
country's electoral system is far 
from fine. Decades of abuse and 
rigging have created an unfair 

process for choosing the stewards of the 
nation. 

That Malaysia now has an opportuni
ty for a reset is unprecedented. And the 
stakes for getting it righ t are high, lest the 
authorities backslide on this resolve and 
the system remains status quo. 

With wide-ranging issues to tackle, 
from opacity in political financing and 
gerrymandering, to a long-compromised 
judiciary, where should we start? 

The Edge recently spoke to various ex
perts on the sidelines of a two-day Elec
toral Reform Roundtable, co-organised 
by the Parliament Speaker's Office, Bersih 
and international institutions on Nov 30 
and Dec 1. 

According to Mir Nadia Nivin, the United 
Nations Development Programme's expert 
on institutional reform and governance,it 
is importan t to remember that a holistic 
approach is critical to success. 

"Reforms are multi-faceted.There is no 
way to do one part and leave the others 
as they are all connected," she says. "And 
I think the current government has the 
right idea of undertaking comprehensive 
reform." 

Ultimately, the biggest bulwark against 
the risk of regression is the government's 
resolve, says Nivin. "If you really want re
form, you need political will to push things 
through." 

With that in mind, some fundamental 
themes remain critical to keep reform on 
the right path. One of them is giving the 
institutions overseeing the electoral sys
tem the independence to carry out their 
duties without fear or favour. 

That kind of independence has been 
crucial for free and fair elections based 
on the UK experience, according to Sir 
John Holmes, chair of the UK Electoral 
Commission. 

For example, the commission that 
Holmes chairs is accountable to parlia
ment rather than the government of the 
day. Thus, Holmes lauds the announce
ment in July that the Election Commission 
of Malaysia (EC) is one of the bodies that 
will now be answerable to parliament as 
opposed to the Prime Minister's Depart
ment, as it was previously. This means 
the EC can be "genuinely independent", 
he adds. 

"One provision against backsliding is 
to get the institutions set up in the right 
way that they are automatically independ
ent, and that is particularly important for 
elections," he says. 

Such independence may also be the 
right step forward in tackling malappor
tionment and gerrymandering, issues 
that have plagued Malaysian elections 
for some t ime. 

For instance, the latest redelineation 
exercise by the EC, which was passed by 

the Dewan Rakyat in March this year, had 
its fair share of controversies. 

Among others, the process - the latest 
since the 2003 redelineation - led to some 
constituencies reportedly gaining as many 
as 76% new voters overnight. At the time, 
the EC reported to the Prime Minister's 
Department. 

The reshuffling of voters amid newly 
redrawn boundaries was seen to large
ly favour the Barisan Nasional coalition, 
which was then in power, as voters seen 
as antagonistic to BN were packed into 
super-sized constituencies. 

That contradicts the intention that nor
mally underlies a redelineation process: 
the redistribution of voters in a way that 
ensures fair and equal representation of 
diverse political views. 

Holmes says the 'UK has overcome the 
issue by making the UK Boundary Com
missions completely independent of the 
incumbent government. 

While the Boundary Commissions' re
delineation recommendations need par
liamentary approval to go ahead, Holmes 
notes that parliament is restricted to "yes" 
or "no", without any avenue to amend the 
recommendations to suit the majority. 

"So, it is purely done by this independ
ent body and that prevents both malap
portionment and gerrymandering in one 
go," says Holmes. 

Despite a clear theme to guide reforms 
in general,however, the road ahead could 
be fraugh t with pitfalls that may derail 
such efforts. 

There are examples close to home that 
serve as cautionary tales for Malaysia's own 
transition, says Professor Yuko Kasuya, a 
political science expert at Keio Universi
ty in Tokyo. 

A notable aspect of Malaysia's second 
beginning politically is that it happened 
through a legitimate election process, un
like some countries where people resorted 
to street protests and military coups. 

That lends added legitimacy to the new 
government to undertake important re
forms.But one danger is the concentration 
of power - intended or otherwise - in the 
prime minister's position, which upended 
Thailand's reforms, she says. 

"Indonesia is a case of a successful tran
sition - it created horizontal accountabil
ity institutions, including an independent 
election commission, an independent an
ti-corruption commission and so forth," 
says Kasuya. 

In a nutshell,horizontal accountability 
institutions would serve as checks-and-bal
ances on each other's powers to prevent 
abuse. 

The EC's independence aside, such in
stitutions include a strong audit process, 
functional freedom of information laws 
and an independent human rights com
mission. It is also critical to have an inde
pendent judiciary. 

The lesson to learn from Indonesia is 
that wide-ranging reforms should be driven 
by a clear strategy to create a good struc
ture for horizontal accountability institu
tions, she adds. 

And most important of all is "not to make 
the executive arm too strong",says Kasuya. IJ 




