
28 © Commonwealth Lawyers’ Association and Contributors 2019

Journal of  the Commonwealth Lawyers’  Association

and Santosh Hegde (and maybe two more, J.S. Verma and R.F. 
Nariman) – are unlikely have had any personal familiarity or 
contact with Justice Desai, but they were nevertheless invited 
to speak in his honour and memory.  

A more pertinent question in this context might be: if 
prior acquaintance with the subject of the lecture series is not 
essential, do those invited to speak have to necessarily be well-
known or belong to the circle of the ‘great and the good’ as 
seems to be commonly expected?  Some would argue that a 
case can be made, quite respectably, for speakers who, despite 
not possessing those qualifications, might be able to offer more 
thoughtful and more substantial contributions than the highly 
clichéd and anodyne offerings that some of their better-known 
colleagues often inflict upon their audiences.  There are, it 
would be safe to assume, at least a few such candidates in 
India (and abroad) whom the organisers of the Desai memorial 
lectures would do well to seek out for the future.

Arguably, the most striking feature of this book is its eye-
catching appearance.  In sheer visual terms it stands out for the 
simple elegance of its cover, the neat layout of the contents, and 
the attractive font and spacing of its 300-odd pages.  But those 
delights are, sadly, offset by a number of wholly avoidable 
shortcomings, the most prominent of which are lax editing and 
a slipshod back index.  It remains a source of continuing 
frustration for intelligent readers that Indian publishers have yet 
to learn the importance of the back index; and their stubborn 
refusal to invest the necessary resources towards getting 
professional help in this area is as baffling as it is inexcusable.  
Some readers will also cavil at the questionable judgment of 
those responsible for composing the biographical sketches of the 
contributors appearing at the beginning of each essay; eye-brows 
will, in particular, be raised at their penchant for highlighting 
the parentage of the contributors (which in this day and age 
would be considered wholly irrelevant in most countries).
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When the history of law and justice in 
post-independence Malaysia is written a few decades from 
now, one name that will stand out will be that of Dato’ Seri 
Hishamudin Yunus.  This soft-spoken former judge of the 
Court of Appeal, who retired in 2015 after twenty three years 
on the Bench, showed exemplary courage and dedication to the 
cause of justice in the face of formidable odds and in a climate 
of plummeting ethical standards among his brethren.  This 
book is in the nature of a festschrift for Justice Hishamudin but 
it is also a commentary on his jurisprudence and the influences 
that drove his approach to difficult legal questions.

The 24 essays included in the book encompass almost 
all branches of the law, civil and criminal, and are set on a 
very wide canvas.  They include such subject-areas as local 
authority law, tort, dangerous drugs, intellectual property, 
family law, Islamic banking, preventive detention, banking law, 
arbitration, industrial relations, contract law, civil and criminal 
procedure, election law, and the law on public authorities.  All 
the contributors are from Malaysia: with one exception, they 
are all practising lawyers, with many of them being partners in 
the prominent law firm of Lee Hishamuddin Alan and Gledhill 
where Justice Hishamudin was been serving as a consultant 
since his retirement from judicial service.  The book has also, 
incidentally, been published by the firm as part of its silver 
jubilee celebrations.

A refrain that finds an echo in many of the essays is 
that Dato’ Seri Hishamudin did not, while on the Bench, 
shy away from adopting a purposive approach to judicial 
interpretation as part of his passion to do justice in every case 
that came his way.  Some contributors also note his judicial 
‘activism’ – a loaded term at the best of times and a dangerous 
weapon if not wielded with care and caution, as one of the 
contributors perceptively points out.  This essayist, the lone 
non-practitioner, discusses Hishamudin’s ‘creativity’ as a judge 
– which comes in for justified praise – but argues that creativity 
can be a mixed blessing.  “Regrettably,” he notes, “it is often 
the case that judges exercise their genius to interpret the law 
creatively to expand the horizons of power and constrict those 
of freedom” – a phenomenon that has, alas, recurred with 
depressing frequency in Malaysia in the past three decades.

But Hishamudin is made of sterner stuff, as essay after essay 
in this book illustrates.  Never afraid to plough the lonely 
furrow when that course of action is called for, his worldview 
was best summed up in one of his many dissents: “I cannot,” 
he said in the case of North East Plantations Sdn Bhd v 
Pentadbir Tanah Daerah Dungun & Another (2011) “allow the 
court to be a mere helpless bystander where an act of injustice 
stares you in the face.”

Arguably, it is not so much the greatness of Hishamudin’s 
judgments – impressive though they are – as the strength of his 
character that marks him out from his colleagues. To what avail, 
one may ask, are the trappings of high office, grand titles or 
dazzling material possessions if a person has forfeited any claim 
to rectitude and uprightness, as sadly many of the Malaysian 
judges of recent vintage seem to have done?  Dato’ Seri 
Hishamudin can take genuine pride in being “an inspiration 
to many in the legal fraternity”, as the Ruler of his home 
state, Negeri Sembilan points out in a Foreword to this highly 
readable volume.  He has also earned the genuine affections of 
millions of ordinary, decent, law-abiding Malaysians in a way 
that few of his contemporaries can ever claim to have.


