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Anti-Arbitration Injunctions: Readjusting the Scales?

Jaya Sudhir Jayaram v Nautical Supreme Sdn Bhd & Ors
[1]

In multi-party transactions, it is common for arbitration agreements to 
exist only between certain, but not all, parties. Assume, then, that a 
dispute arises between all concerned. Naturally, only some of them 
can participate in the arbitration, leaving the rest to seek redress from 
the courts. What can a non-party to the arbitration do if the process —
to which it is not privy — touches upon its interests? 

Further to our last update on 6 May 2019 (Anti-Arbitration Injunctions: 
A Spanner in the Works?), the Federal Court in Nautical Supreme has 
affirmed that, in such event, third parties can obtain injunctions to 
restrain arbitration proceedings (i.e. anti-arbitration injunctions). This 
is often a risk that arbitral parties fail to consider.

To recapitulate, the decision arises from a series of shareholder 
disputes, one of which was referred to arbitration. The plaintiff was not 
a party to the underlying arbitration clause. Thus, when a dispute 
involving the plaintiff’s business interests arose, the shareholders 
commenced arbitration in the plaintiff’s absence. The plaintiff 
thereafter applied to court for an anti-arbitration injunction. In 
reversing what is thought to be a landmark Court of Appeal decision, 
the Federal Court has upheld the granting of the anti-arbitration 
injunction.

The Federal Court’s decision is significant for its revamping of the 
Malaysian law on anti-arbitration injunctions. Where a non-party 
requests an anti-arbitration injunction, the court’s primary aim will now 
be to achieve the fairest approach to all concerned. This will entail a 
balancing exercise of the equities of the case, in which the pro-
arbitration ethos of the Malaysian Arbitration Act 2005 is not a relevant 
consideration. It is unclear if this will necessarily result in a greater 
propensity for the granting of anti-arbitration injunctions. This is a 
space to be watched.

Interestingly, the Federal Court appears to have considered anti-
arbitration injunction applications by arbitral parties as a different 
creature. As this was not the subject matter of the Federal Court’s 
decision, it remains possible that anti-arbitration injunctions by arbitral 
parties will be subject to a higher threshold in line with prevailing 
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international jurisprudence. This is another space worth watching.

Ultimately, Nautical Supreme shows the commercial astuteness of 
Malaysian courts. While recognising Malaysia’s pro-arbitration 
jurisprudence, the court has also shown its awareness of the need to 
balance this policy with the interest of third parties. The case shows 
Malaysia’s commitment to becoming a leading arbitration hub.
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