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A FEW MONTHS AGO, the 
High Court granted leave to 
commence judicial review 
to an insurance company. 
The leave application was 
to set aside the decision 
of  the Director General of  
Inland Revenue (“DGIR”) to 
disallow the deduction of  the 
Provision of  Risk Margin for 
Adverse Deviation (“PRAD”) 
expenses. Leave was granted 
despite the strong objection 
by the DGIR on the ground 
that there was an alternative 
appeal remedy (i.e., the 
Special Commissioners of  
Income Tax (“SCIT”)) under 
the Income Tax Act 1967 
(“ITA”). The taxpayer sought 
judicial review to allow for 
PRAD expenses to be deducted 
pursuant to Section 33(1) or 
Section 60(5)(b)(i) of  the ITA. 

Background
The taxpayer is a company 
incorporated in Malaysia 
and licensed by Bank Negara 
Malaysia to carry on general 
insurance business in 
Malaysia. For the years of  

assessment 2013, 2014 and 2015, 
the taxpayer claimed to deduct 
their PRAD expenses. The 
DGIR subsequently disallowed 
the deduction and alleged 
that the provisions for PRAD 
expenses contain elements 
of  uncertainty. Thereafter, 
the DGIR raised notices of  
additional assessment against 
the taxpayer. 

As the tax assessments raised 
by the DGIR were substantial, 
the taxpayer applied for 
judicial review with the 
view of  seeking for a stay 
order against the payment of  
the disputed taxes until the 
matter was determined by the 
High Court.

The Current Law
The ordinary threshold for 
leave for judicial review is 
the sole question of  whether 
or not the application is 
frivolous (see Members 
of  the Commission of  
Enquiry on the Video Clip 
Recording of  Images of  
A Person Purported to be 
an Advocate and Solicitor 
Speaking on Telephone on 

Matters of  Appointment 
of  Judges v Tun Dato' 
Seri Ahmad Fairuz bin 
Dato' Sheikh Abdul Halim 
[2011] 6 MLJ 490). The 
Court of  Appeal in Teh 
Guat Hong v Perbadanan 
Tabung Pendidikan Tinggi 
Nasional [2015] 3 AMR 35 

stated that the Courts ought 
to take a more permissible 
stance at the leave stage, 
unless there are clear and 
obvious grounds to disallow 
judicial review. 

The Court is also not 
concerned with an in-depth 
search for truth at the leave 
stage. In fact, the Court of  
Appeal in Chin Mee Keong 
& Ors v Pesuruhjaya Sukan 
[2007] 5 CLJ 363 and Teh 
Guat Hong (supra) held that 
in the absence of  an affidavit 
in reply from the Attorney 
General, leave should be easily 
and decisively granted.

In Government of  Malaysia 
& Anor v Jagdis Singh [1987] 
CLJ Rep 110, the Supreme 
Court had clearly decided 
that even in tax cases where 
an alternative remedy in the 
form of  an appeal to the SCIT 
exists, judicial review remains 
available in exceptional 
circumstances namely:

(a) A clear lack of  
jurisdiction; 

LAST NOVEMBER, the 
Malaysian Government 
introduced the Special 
Voluntary Disclosure 
Programme (SVDP) 
alongside its 2019 Budget. 
The SVDP encourages 
taxpayers to not only settle 
tax arrears but also gives 
them a chance to voluntarily 
disclose undeclared income 
from previous years. 
However, public response 
towards the SVDP has been 
somewhat jittery. Albeit 
news that almost 390,000 
tax declarations have been 
received under the SVDP 
as claimed by the Inland 
Revenue Board (IRB), varying 
degrees of  perception still 
exist with regard to certain 
promises of  the SVDP. 

This article aims to 
highlight such issues whilst 
proposing how businesses 
may participate in the 
SVDP without putting their 
interests at stake. 

How Special Is The 
SVDP? 
The IRB released its SVDP 
Operational Guidelines to 
provide clarification on 
the method and procedures 
for implementing the 

programme. Although the 
SVDP was primarily aimed 
at encouraging taxpayers 
with offshore accounts to 
declare income, it is in fact 
open to all categories of  
taxpayers. This includes non-
resident companies who have 
had income derived from the 
country as well as taxable 
persons yet to be registered 
with the IRB. 

In brief, the SVDP offers 
a reduced penalty rate of  
10% for the period between 
November 2018 to the newly 
extended date of  June 30, 
2019 and a 15 percent penalty 
will follow-through from July 
1, 2019 to September 30, 2019. 
This is a fairly reasonable 
amount compared to previous 

Tax Amnesty Programmes, 
whereby a higher rate 
of  penalty of  25 percent 
was offered to taxpayers. 
Furthermore, taxpayers 
should be well informed that 
penalty rates will be much 
stricter after the SVDP, with 
a minimum rate of  80 percent 
up to 300 per cent as warned 
by the IRB. 

On top of  that, according 
to the IRB, all voluntary 
disclosures and declarations 
during the SVDP will be 
accepted in good faith, 
without further review of  
the reported information. 
In other words, the returns 
made under the voluntary 
disclosure will be deemed 
final. This is notably 
different from prior years, 
where taxpayers may still be 
audited on reported issues 
upon voluntary disclosure.

Is The SVDP Too Good 
To Be True?
Firstly, an issue that is 
brimming with uncertainty 
is the concept of  ‘good faith’ 
as promised by the SVDP. 
Even though the guidelines 
states that no further 
review will be made on the 
information disclosed, there 

are concerns that the IRB 
will go back on its promise 
and further scrutinise 
those declaring their assets. 
Perhaps the complexity of  
this concept persists because 
of  the non-binding nature of  
the guidelines.

In the case of  Teruntum 
Theatre Sdn Bhd v Ketua 
Pengarah Hasil Dalam 
Negeri [1998] 4 CLJ SUPP 
181, the IRB was allowed 
to change its mind from 
assessing the sale of  a piece 
of  land under real property 
gains tax (RPGT) to income 
tax. The Court of  Appeal held 
that an estoppel could not be 
invoked against the IRB to 
defeat a positive duty already 
imposed on the taxpayer by 
statute. Therefore, it is feared 
that the courts will take the 
same view under the SVDP 
despite the IRB’s assurance 
to accept the taxpayer’s 
disclosure in good faith. 

Taxpayers are further 
justified in their concern 
that participating in SVDP 
could later be 
construed as 
the admission 
of  their own 
w ro n g d o i n g s. 
This means 

Insight Into Malaysia’s Tax 
Amnesty Programme

Revisiting The Availability Of Judicial 
Review In Tax Appeal Process

by S. Saravana Kumar & Nurul Imani Hamzah

"...there are 
concerns that the 
IRB will go back 

on its promise and 
further scrutinise 
those declaring 
their assets."

"Leave was 
granted despite 

the strong 
objection by 

the DGIR on the 
ground that there 
was an alternative 

appeal remedy 
(i.e., the Special 
Commissioners 
of Income Tax) 

under the Income 
Tax Act 1967."

by Ng Kar Ngai

continues on page 8

CONTENTS

Insight Into 
Malaysia’s Tax 
Amnesty Programme

2

Revisiting The 
Availability Of  
Judicial Review In 
Tax Appeal Process

2

Redefining Section 
127(3A) As A 
Provision To Exempt 
Tax Liability

7

Revisiting The 
Malaysian Tax Scene 
After One Year

5

The Rapid Growth 
Case: 
Insights Into Seeking 
Tax Relief  For 
Relying On Erroneous 
Public Ruling

6

Challenging The 
Reinstatement Of  A 
Dissolved Company 
By The IRB

9

Examining The 
Deductibility 
Of  Feasibility 
Expenditure 

10

Foreign-Sourced 
Income: The Broad 
Guiding Principle 

11

Editor 
S. Saravana Kumar
Associate Editors

Nur Amira binti Ahmad Azhar
Jay Fong Jia Sheng

Website: www.lh-ag.com
Email: tax@lh-ag.com

 
Head Office

Level 6, Menara 1 Dutamas, 
Solaris Dutamas, 

No. 1, Jalan Dutamas 1, 
50480 Kuala Lumpur.
Tel: +603 6208 5888

 
Johor Office

Suite 21.04, 21st Floor, 
Public Bank Tower, 

Jalan Wong Ah Fook, 
80000 Johor Bahru.
Tel: +607 278 3833

 
Penang Office

Suite S-21-E & F, 21st Floor, 
Menara Northam,

 Jalan Sultan Ahmad Shah, 
10050 Pulau Pinang.
Tel: +604 370 1122

continues 
on page 4

C h a m p i o n i n g  Ta x p a y e r s



3• AUGUST 2019



4 AUGUST 2019 •

that a threat 
of  criminal 
p r o c e e d i n g s 
may also lie 
above them. 
S u p p o s e , 

for instance, the IRB is 
made aware of  additional 
undeclared income and the 
taxpayer’s complicity for 
this omission, the penalties 
imposed will no longer be 
based on the programme. 
Therefore, not only will the 
penalties imposed be higher, 
but the imposition of  penalty 
under Section 113 of  the 
Income Tax Act 1967 (ITA) 
itself  could draw unwanted 
inferences and have an 
impact on a company’s 
reputation. 

Furthermore, any disclosure 
made is still subject to 
findings of  an ongoing 
audit or investigation. If  the 
disclosed information is not 
consistent with the issues 
under audit or investigation, 
the IRB confirms that further 
audit may be undertaken on 
the taxpayer. 

This is illustrated in TP 
v KPHDN (2019), an 
ongoing case where the IRB 
commenced tax audit on a 
company after issuing RPGT 
clearance forms in respect of  
the disposal of  certain parcels 
of  land. When the company 
voluntarily disclosed its 
RPGT under the SVDP, which 
ironically was at the request 
of  the IRB, the information 
disclosed was accepted and 
the IRB requested for the 
company to sign a statutory 
declaration. In spite of  the 
taxpayer complying with its 
request, the IRB went on to 
raise a notice of  additional 
assessment for income tax 
in respect of  the said land, 
which amounted to more 
than RM90 million. 

There is also insufficient 
clarity with regard to the 
time frame for payment of  
taxes. Prior to the extension, 
the underpaid tax and 
reduced penalty must be paid 
by the following deadlines: 

Period of  
Voluntary 
Disclosure

Payment to 
be made on 
or before

3.11.2018 - 
30.6.2019 
(1st Phase)

1.4.2019

1.7.2019 - 
30.9.2019 
(2nd Phase)

30.7.2019

As such, the amended due 
dates would likely be 1.7.2019 
for the first phase and 
1.10.2019 for the second phase. 
Problems will arise where 
voluntary disclosure is made 
on the last day of  period for 
disclosure. There is a high 

possibility that the taxpayer 
will not be able to make 
payment on or before it is 
due, especially if  disclosure 
made is for several years of  
assessments. Consequently, 
failure to settle the tax 
payable in full could result in 
an increase in tax payable as 
they will be subject to higher 
penalty rates. 

In general, there are two ways 
in which the amount of  taxes 
payable could be finalised 
i.e., through composite 
assessment and consent 
judgment. Under Section 
96A of  the ITA, the IRB and 
the taxpayer can come to a 
composite agreement for the 
years of  assessment as well 
as the amount of  penalties 
to be raised.  Unlike the 
Teruntum (supra) case, 
this is a provision of  law 
that could be relied on in 
making the IRB honour an 
agreement as it is binding on 
both parties. Unfortunately, 
nothing in the guidelines 
indicates that a composite 
assessment will be issued 
by the IRB upon receiving a 
declaration under the SVDP. 
Consent judgments, on the 
other hand, could only be 
obtained through court 
proceedings, which clearly 
do not fall within the scope 
of  the SVDP. 

How To Protect Your 
Interests?
Regardless of  the 
uncertainties surrounding 
the SVDP, the programme 
does have its share of  
benefits. Thus, businesses 
would benefit from the 
programme provided that 
they take careful and correct 
measures to ensure that their 
interests are well protected. 

Firstly, taxpayers should seek 
professional advice prior 
to making any disclosures. 

There have been instances 
where a gain or income 
received is misconstrued or 
wrongly disclosed. Thus, it 
is important for taxpayers 
to fully understand the risks 
of  having information used 
by the IRB to raise further 
assessments on different 
matters. It is also equally 
important that the taxpayer 
is properly represented. Any 
discussions or negotiations 
between the IRB and 
the taxpayer should be 
documented properly so as to 
avoid the latter being placed 
in an adverse position. 

Ultimately, any amount of  tax 
payable must be paid in full 
by the prescribed due date 
upon any disclosure. In other 
words, taxpayers should 
avoid making declarations at 
the very last minute as this 
may result in their inability 
to pay on time as discussed 
above. 

Beyond such measures, a 
taxpayer may still choose to 
take legal actions where there 

are doubts in relation to any 
decisions made by the IRB. 
As mentioned in the above 
cases, the IRB may still raise 
further assessments where 
voluntary disclosure has 
been made. Such an unfair 
situation may be challenged 
by way of  judicial review; a 
procedure that empowers the 
court to review a decision 
made by the government or 
public authority. As was held 
in Metacorp Development v 
KPHDN (2011) MSTC ¶30-
024, the availability of  an 
alternative remedy by way 
of  an appeal process may not 
bar an application for judicial 
review. This is especially so 
in cases involving the legality 
of  the authority’s conducts 
such as an error of  law or 
abuse of  power. 

Conclusion
Considering the lack of  
confidence on the part 
of  taxpayers, the taxes 
collected under the SVDP 
so far could largely be a 
result of  using big data 
analytics and the Automatic 
Exchange of  Information 
protocol. Although the SVDP 
allows for the recalibration 
of  tax affairs, further 
improvements have to be 
made to provide taxpayers 
with certainty and a sense of  
finality. Therefore, businesses 
should weigh their options 
up carefully and participate 
in this programme with 
precautionary measures. 
As its name suggests, 
any disclosure should be 
‘voluntary’ and businesses 
should only do so if  necessary.  

—————————————–
● The article was first published 

in the Malay Mail dated 6 May 
2019.
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B
efore Pakatan Hara-
pan (“PH”) took over 
Putrajaya, after win-
ning the 14th general 
election on May 9 last 

year, the then Barisan Nasion-
al government enforced a rig-
orous form of  tax collection. 
Many taxpayers had their of-
fices raided and travel restric-
tions imposed on them. In fact, 
large companies were slapped 
with tax assessments amount-
ing to millions of  ringgit. For 
instance, Magnum Holdings 
was hit with tax assessments 
of  almost RM500 million, 
AEON Credit was slapped 
with a tax bill of  about RM100 
million, and S P Setia was is-
sued with a RM70 million tax 
assessment. 

After winning GE14, one of  
the first announcements that 
the PH Government made was 
that taxes would no longer be 
collected illegally and that no 
assessments will be raised 
without any substantive or 
concrete reasons. It also said 
that taxes which were illegally 
collected previously would be 
returned or refunded to tax-
payers. This was confirmed by 
Finance Minister Lim Guan 
Eng who assured the people 
that the Inland Revenue Board 
(“IRB”) would not flout the 
rule of  law or abuse its power, 
as was the case under the pre-
vious government. 

The following are some of  the 
changes brought about by the 
PH Government on the coun-
try’s tax scene:

• A tax reform committee 
was formed in September 
last year to tackle tax is-
sues. The proposed chang-
es included measures to 
reduce tax leakages, ac-
cess the underground 
economy, and enhance-
ment of  tax administra-
tion. 

• The Goods and Services 
Tax (“GST”) was abol-
ished and the Sales and 
Service Tax (“SST”) was 
reintroduced. While GST 
had a broad tax base, SST 
2.0 is a single-tier system 
with a narrow tax base, 
making it a challenge 
for the government to 
balance the competing 
demands of  raising ad-
ditional revenue and en-
suring that it sticks to its 
promise of  reducing the 
people’s tax burden.

• The government intro-
duced additional taxes 
such as the sugar tax and 
airport levy along with 
several tax adjustments. 
Tax rates were lowered 
for small and medium 
enterprises with paid-
up capital of  less than 
RM2.5 million and for 
businesses with annual 
taxable income of  less 
than RM500,000. Large 
companies, however, saw 
slightly higher tax rates 
despite added incentives. 

Furthermore, a digital 
tax was introduced for 
foreign service providers, 
which will be implement-
ed in January 2020.

• A Special Voluntary 
Disclosure Programme 
(“SVDP”) was also in-
troduced to encourage 
taxpayers to voluntarily 
disclose their undeclared 
income and settle any tax 
arrears from previous 
years. Taxpayers were as-
sured that all voluntary 
disclosures will be accept-
ed in good faith, without 
further review of  the mat-
ter. The programme has 
been extended due to its 
success in collecting al-
most 390,000 declarations 
so far. 

While the Government’s ef-
fort should be applauded, a lot 
more has to be done in order 
to improve the economic well-
being of  the people. The re-
form committee should study 
the tax appeal process in Ma-
laysia. The following are some 
of  our proposals. 

• There is an urgent need 
to repeal Section 127(3A) 
of  the Income Tax Act 
1967 (“ITA”) which gives 
the Finance Minister the 
power to grant tax exemp-
tions without the need to 
gazette or explain why. In 
fact, this provision was 
abused on many occasions 
by previous ministers who 
granted tax exemptions 
to various persons who 
may have political and/
or business connections 
with them. This issue was 
raised by MP Nik Nazmi at 
the tabling of  Budget 2019, 
where he stated that that 
the said provision should 
be removed to prevent the 
abuse of  power and to pro-
vide greater transparency.  

• The tax system should 
also be restructured by 
adopting a modern ap-
proach. The United King-
dom (“UK”), for instance, 
has implemented the 
first-tier tribunal that is 
headed by a Judge. The 
current appointment 
system of  the SCIT cre-
ates the perception that 
it lacks independence. 
This is because members 
are appointed by the Yang 
di-Pertuan Agong on the 
recommendation of  the 
minister who also over-
sees the IRB. However, it 
appears that nothing has 
been done by the govern-
ment to address the mat-
ter.

• Section 101 and Section 
102 of  the ITA should be 
revised as it gives the 
IRB’s director-general 
(“DG”) 12 months to re-
view an assessment be-
fore forwarding a notice 
of  appeal to the SCIT. A 
6-month extension may 
be granted by the minis-
ter when the DG requires 
a longer period to carry 
out the review. As taxpay-
ers are forced to pay in 
spite of  an appeal, the pe-
riod for review should be 
shortened to a maximum 
of  60 days. 

• Section 44(6) of  the ITA 
empowers the IRB’s DG 
to grant tax exemptions 
to organisations and 
institutions that carry 
out charitable or public 
work. In the examination 
of  previous applications 
that had been approved, it 
was noted that deserving 
applications were either 
rejected or abandoned. 
More favorable organisa-
tions enjoyed tax exemp-
tion status. A more trans-
parent process must be 
introduced and such pow-

ers should not be vested 
in the DG alone.

Ultimately, it is crucial for the 
PH Government to realign its 
focus towards building the 
country’s economy for the 
better. The rights of  taxpay-
ers should be strengthened 
against the extensive powers 
accorded to the IRB and Cus-
toms to collect and enforce the 
tax system. Otherwise, nega-
tive perceptions will be cre-
ated, especially when it comes 
to the people's support for the 
Government. 

It is time that the words “re-
form” and “transparency” 
were turned into actions that 
the people can actually ben-
efit from. A better system that 
delivers taxes that are lower, 
simpler and fairer should be 
introduced. Indeed, lower 
tax rates in a simpler system 
would enable taxpayers to fo-
cus more on their businesses 
than try to understand red 
tape. Most importantly, the 
tax system should be fair, so as 
to support economic growth 
and higher standard of  living 
while improving our interna-
tional competitiveness. 

————————————–—
● The article was first published 

in The Edge Malaysia Weekly 
dated 13 May 2019.
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W
ith the technicalities 
shrouding the area 
of  tax law, it is 
quite common for 
taxpayers to make 

mistakes in their tax treatment.  
Luckily, this was envisaged by 
Parliament whereby taxpayers 
are provided an avenue to 
claim relief  under Section 
131(1) the Income Tax Act 1967 
(“ITA”) for such mistakes.

However, the question arises 
whether a taxpayer may still 
avail to Section 131(1) relief  
if  the taxpayer had relied on 
an erroneous Public Ruling 
issued by the Director General 
of  Inland Revenue (“Director 
General”). Section 138A(1) of  
the ITA empowers the Director 
General to issue Public Rulings 
in relation to the application 
of  any provisions of  the ITA. 
In the foreword of  every Public 
Ruling, the following statement 
by IRB would also be found:

“A Public Ruling 
is published as 
a guide for the 
public and offi-
cers of  the Inland 
Revenue Board of  
Malaysia. It sets 
out the interpre-
tation of  the Di-
rector General 
of  Inland Reve-
nue in respect of  
the particular 
tax law and the 
policy as well as 
the procedure ap-
plicable to it.”

As stated by the Director 
General, the Public Ruling is 
“a guide for the public” setting 
out the Director General’s own 
interpretation of  the tax law 
in Malaysia. Be that as it may, 
the legal effect of  such Public 
Rulings has been unclear as 
our Courts have, on certain 
occasions, agreed with the 
contention that Public Rulings 
issued by the Director General 
have attained the status of  
a subsidiary legislation,(see 
Ketua Pengarah Hasil 
Dalam Negeri v Nulogitec 
Industries Sdn Bhd [2016] 
12 MLJ 350) while ruling 
that a specific Public Ruling 
had no force of  law and was 
not binding on the Court in 
a separate case. (see Ketua 
Pengarah Hasil Dalam 
Negeri v NV Alliance Sdn 
Bhd [2011] 10 CLJ 345) With 
respect, the authors are of  the 
view that Public Rulings do not 
carry any legal effect. 

This is because the contention 
that Public Rulings are legally 
binding would have far-
reaching effects as even the 
Director General would not be 
immune to error or mistakes, 
and this could lead to grave 
tax implications to taxpayers 
at large who rely on the 
guidance provided through 

such Public Rulings when 
filing their tax returns. The 
consequences would prove 
to be significant, especially 
when the Director General 
has recently relied on Section 
131(4) of  the ITA to contend 
that any taxpayers who made 
a mistake or error in the 
filing of  their tax returns due 
to their reliance on a Public 
Ruling would not qualify for 
relief  under Section 131 of  
the ITA. This stance adopted 
by the Director General would 
be incredulous and unfair to 
taxpayers as it would require 
taxpayers to literally pay 
for any mistake committed 
by the Director General in 
their interpretation of  the 
law, especially given the fact 
that taxpayers are required 
to disclose whether they have 
abided by the relevant Public 
Rulings when filing their tax 
returns.

In the recent Court of  Appeal 
case of  Rapid Growth 
Technology Sdn Bhd v 
Ketua Pengarah Hasil 
Dalam Negeri, a taxpayer 
was forced to face the 
brunt of  this position. The 
Director General rejected 
their application for relief  

on the basis that the error 
committed by the taxpayer 
was due to their reliance on a 
Public Ruling. The rejection 
of  the relief  was puzzling 
as it was acknowledged 
that the Public Ruling was 
indeed erroneous and does 
not constitute the correct 
position in law. Fortunately, 
the taxpayer in this appeal 
was successful in persuading 
the Court of  Appeal that 
although the taxpayer’s error 
was due to their reliance on a 
Public Ruling, Section 131(4) 
of  the ITA does not oust their 
right to claim relief.

Facts
The taxpayer claimed 
reinvestment allowance for the 
capital expenditure incurred 
for the construction of  a new 
factory. At that point in time, 
Public Ruling No. 2/2008 
stated that reinvestment 
allowance was limited to 
the production areas of  the 
factory only thus the taxpayer 
decided to comply with this 
Public Ruling to avoid the risk 
of  being penalised. In doing 
so, they excluded certain 
expenditure incurred which 
did not constitute part of  
the production areas in their 
reinvestment allowance claim 
per the Public Ruling.

Upon filing its tax return, 
the taxpayer was made 
aware of  recently decided 
court cases which had ruled 
that the Director General’s 
stance per the Public Ruling 
was erroneous. This was 
consequent to the court’s 
decisions in cases like 
Ketua Pengarah Hasil 
Dalam Negeri v Success 
Electronics & Transformers 
Manufacturer Sdn Bhd 
(2012) MSTC 30-039 and 
Firgos (M) Sdn Bhd v Ketua 
Pengarah Hasil Dalam 
Negeri (2013) MSTC 30-
065 which made it clear 
that reinvestment allowance 
cannot be restricted to 
“production areas” alone and 
whatever items that prove 
integral or necessary to the 
taxpayer’s manufacturing 
activity would be eligible.

In light of  these decisions, the 
taxpayer claimed relief  under 
Section 131(1) to recover 
the reinvestment allowance 
for the capital expenditure 
incurred which it had 
restricted previously. The 
taxpayer’s application was 
then rejected by the Director 
General based on Section 
131(4) of  the ITA.  Aggrieved 
by this decision, an appeal 
was lodged to the Special 
Commissioners of  Income 
Tax (“SCIT”).

The Law
Section 131(1) reads as follows:

“If  any person who 
has paid tax for 
any year of  assess-
ment alleges that 
an assessment 
relating to that 
year is excessive 
by reason of  some 
error or mistake 
in a return or 
statement made by 
him for the pur-
pose of  this Act 
and furnished by 
him to the Director 
General prior to 
the assessment be-
coming final and 
conclusive, he may 
within five years 
after the end of  the 
assessment within 
which the assess-
ment was made 
make an applica-
tion in writing to 
the Director Gen-
eral for relief.”

Essentially, Section 131(1) 
requires the following criteria 
to be met for the claim of  relief:

(a) The taxpayer has paid 
excessive tax;

(b) The excessive tax paid 
was by reason of  some 
error or mistake in the 
return;

(c) The application must be 
made within five years 
after the relevant year 
of  assessment; and

(d) The application must be 
made in writing to the 
Director General.

The term “mistake” is not 
defined in the ITA but was 
given judicial consideration in 
J Sdn Bhd v Ketua Pengarah 
Hasil Dalam Negeri [1999] 
MSTC 3037:

“Some uninten-
tional act, omis-
sion, or error 
arising from ig-
norance, surprise, 
imposition, or mis-
placed confidence. 

A state of  mind not 
in accord with real-
ity. A mistake ex-
ists when a per-
son, under some 
erroneous con-
viction of  law or 
fact, does, or omits 
to do, some act 
which, but for the 
erroneous convic-
tion, he would 
not have done or 
omitted. It may 
arise either from 
unconsciousness, 
ignorance, forget-
fulness, imposi-
tion, or misplaced 
confidence.”

It would be apparent that 
the taxpayer’s predicament 
would have easily fallen 
under the category of  
misplaced confidence in 
the Public Ruling or having 
some erroneous conviction 
of  the law while filing their 
tax return and thus be 
qualified to claim relief. If  it 
was not for their compliance 
with the Public Ruling, the 
taxpayer would not have 
omitted the non-production 
areas of  the factory in their 
reinvestment allowance 
claim. Notwithstanding this, 
the Director General relied on 
Section 131(4) which states:

“No relief  shall be given 
under this section in respect 
of  an error or mistake 
as to the basis on which 
the chargeability of  the 
applicant ought to have 
been computed if  the return 
or statement containing 
the error or mistake 
was in fact made on the 
basis of, or in accordance 
with, the practice of  
the Director General 
generally prevailing at 
the time when the return 
or statement was made.”

This provision serves as an 
exception to the operation 
of  Section 131(1) and it was 
contended by the Public 
Rulings issued by the Director 
General that it would fall under 
the ‘practice of  the Director 
General generally prevailing 
at the time’. Therefore, the 
taxpayer in this case would 
be barred from claiming any 
relief  as their 
mistake was 
on the basis 
of  a Public 
Ruling. Due to 
the absence of  

The Rapid Growth Case: 
Insights Into Seeking Tax Relief  For 
Relying On Erroneous Public Ruling
by S. Saravana Kumar and Steward Lee Wai Foong
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Recently, the High Court 
in FTM Sdn Bhd v 
Ketua Pengarah Has-
il Dalam Negeri held 
that Section 127(3A) 

of  the Income Tax Act 1967 
(“ITA”) does not empower the 
Minister of  Finance (“Minis-
ter”) and the Director General 
of  Inland Revenue (“DGIR”) 
to exclude a taxpayer from en-
joying a tax incentive entitle-
ment. In reversing the decision 
of  the Special Commissioners 
of  Income Tax (“SCIT”), the 
court held that Section 127(3A) 
is an enabling provision that 
exempts a taxpayer from tax 
liability rather than to exclude 
a taxpayer from enjoying a tax 
incentive. 

Facts
The taxpayer is in the busi-
ness of  manufacturing and 
assembling of  apparatus and 
component parts. As a manu-
facturer that exports manufac-
tured products, the taxpayer 
desired to claim allowance for 
increased exports (”AIE”) un-
der the Income Tax (Allowance 
for Increased Exports) Rules 
1990 [PU(A) 128/1999] (“the 
Rules”).

As the tax incentive sum was 
substantial, the taxpayer, 
through its tax agent, wrote to 
the DGIR to seek concurrence 
that it was qualified to claim 
the AIE. The DGIR responded 
that the taxpayer had satisfied 
all the prescribed conditions 
under the Rules, and in prin-
ciple, was eligible to enjoy the 
AIE. However, as the taxpayer 
did not incur a large part of  
the raw material costs for its 
manufacturing activity, the 
DGIR wanted to obtain a policy 
ruling from the Minister. The 
Minister then made the policy 
ruling that the taxpayer was 
not eligible to claim the AIE as 
it did not incur the raw materi-

al costs. The taxpayer’s appeal 
to the Minister was not enter-
tained. Accordingly, in order 
to avoid any tax penalty, the 
taxpayer decided not to claim 
the AIE under protest and pro-
ceeded to lodge an appeal to the 
SCIT pursuant to Section 99(4) 
of  the ITA.   

Unfortunately, despite the 
SCIT’s acknowledgment that 
the taxpayer had satisfied all 
the prescribed conditions to 
claim the AIE, the SCIT held 
that Section 127(3A) empow-
ered the Minister to exclude 
the taxpayer from making such 
claim. According to the SCIT, 
Section 127(3A) empowered the 
Minister to exclude applicabil-
ity of  any provision of  the ITA 
and this includes provisions 
that grant tax incentives.  

Taxpayer’s Appeal Before 
High Court
Dissatisfied with the SCIT’s de-
cision, the taxpayer appealed 
to the High Court. The taxpay-
er argued that it was entitled 

to claim the AIE as it was not 
disputed that all the prescribed 
conditions under the Rules had 
been satisfied. Among others, 
the products exported attained 
at least 50% of  the percentage 
of  value added. 

The only circumstances where 
one cannot claim the AIE are 
stipulated in Rule 8 of  the 
Rules, namely, if  a taxpayer 
had been granted any incen-
tives under the Promotion of  
Investments Act 1986 (“PIA”) 
or claimed reinvestment allow-
ance. In the FTM case, it was a 
proven fact that the taxpayer 
was not awarded any incen-
tives under the PIA or claimed 
reinvestment allowance. Dis-
appointingly, this fact was ig-
nored by the SCIT. 

Furthermore, the Minister’s 
policy ruling that the taxpayer 
must incur the raw material 
costs for the manufacturing ac-
tivity was nowhere to be found 
in the Rules or the ITA. 

Additionally, the SCIT had mis-
interpreted Section 127(3A), 
which reads:

“The Minister 
may, in any par-
ticular case ex-
empt any person 
from all or any 
of  the provi-
sion of  this Act, 
either generally 
or in respect of  
any income of  a 
particular kind 
or any class of  
income of  a par-
ticular kind.” 
[Emphasis added]

The statutory interpretation 
rules require Section 127(3A) 
to be read as a whole and not 
disjunctively without having 
regard to the second limb of  
the section. The SCIT cannot 
interpret Section 127(3A) to its 
own favour by disregarding the 
second limb of  the provision, 
which clearly states that the 
exemption must be in respect 
of  any income rather than a 
tax incentive.

The High Court accepted the 
taxpayer’s argument that Sec-
tion 127(3A) is an enabling 
provision, whereby it confers 
power on the Minister to ex-
empt any person from a tax li-
ability rather than to exclude 
a taxpayer from enjoying a tax 
benefit like the AIE. This posi-
tion is substantiated by the Ex-
planatory Notes to the Finance 
Bill 2005, which introduced 
Section 127(3A). It clearly re-
flected Parliament’s intention 
to empower the Minister to 
exempt any person in respect 
of  any income or class of  in-
come from tax under the ITA. 
However, by misinterpreting 
Section 127(3A), the SCIT did 
not promote Parliament’s in-
tention in introducing Section 
127(3A). 
 
Our Views
This is the first landmark case 
to have examined the scope of  
Section 127(3A) and the limit 
of  the Minister’s power in ap-
plying the said provision. It 
demonstrates the arbitrari-
ness of  the Minister and the 
DGIR’s power in denying the 
taxpayer’s right to claim the 
AIE merely because the tax in-
centive sum was substantial. 
Fortunately, the High Court set 
aside the SCIT’s decision. Had 
it been otherwise, it would have 
defeated the government’s ob-
jective in introducing the AIE. 
Although the DGIR appealed 

to the Court of  Appeal against 
the High Court’s decision, the 
DGIR recently withdrew its ap-
peal. 

On a separate note, the case 
also exemplifies how Section 
127(3A) grants a wide discre-
tion to the Minister and the 
need to immediately reform 

this aspect of  the Minister’s 
power. Furthermore, there is no 
need for Section 127(3A) as Sec-
tion 127(3) provides the Minis-
ter with the same discretion to 
grant tax exemption, but with 
a safeguard through Section 
127(5) in which he is required 
to gazette the tax exemptions 
that he granted. Gazetting such 
tax exemptions contributes to a 
more transparent tax adminis-
tration in Malaysia.

————————————–—
● This article was first 

published in Legal Herald by 
Lee Hishammuddin Allen & 
Gledhill (June 2019). 
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(b) A blatant failure to 
perform some statutory 
duty; or

(c) A serious breach of  the 
principles of  natural 
justice.

The availability of  the SCIT 
appeal process is not an 
automatic bar to judicial 
review. Therefore, the DGIR is 
not immune from the judicial 
review process. This position 
was confirmed in Society of  
La Salle Brothers v Ketua 
Pengarah Hasil Dalam 
Negeri [2018] 1 MLJ 376 
where the Court of  Appeal 
held that a taxpayer cannot be 
precluded from judicial review 
where the DGIR has acted 
without jurisdiction.

Recently, the decisions in 
Magnum Holdings Sdn Bhd 
v Ketua Pengarah Hasil 
Dalam Negeri (2018) MSTC 
30-151, Flextronics Shah 
Alam Sdn Bhd v Ketua 
Pengarah Hasil Dalam 
Negeri [2018] 7 CLJ 487, and 
Orange Rederiet Aps v Ketua 
Pengarah Hasil Dalam 
Negeri [2018] 1 LNS 384 have 
also reaffirmed the availability 
of  judicial review in tax cases.

Furthermore, in Ketua 
Pengarah Hasil Dalam 
Negeri v Metacorp 
Development (Rayuan 
Sivil No. W-01-239-11), 
the Court of  Appeal had 
unanimously upheld the High 
Court’s decision in Metacorp 
Development Sdn Bhd v 
Ketua Pengarah Hasil 
Dalam Negeri [2011] 5 
MLJ 447 that the High Court 
has jurisdiction to hear the 
taxpayer’s application. This 
was despite the existence 
of  an alternative remedy, as 
the taxpayer’s application 
fell within the exceptional 
circumstances. The DGIR’s 
application for leave to appeal 
was subsequently dismissed 
by the Federal Court in 
Ketua Pengarah Hasil 
Dalam Negeri v Metacorp 
Development Sdn Bhd (Civil 
Application No: 08(F)–371–
2011(W)).

As stated in Jagdis Singh 
(supra), one of  the exceptional 
circumstances is the clear 
lack of  jurisdiction.  This 
was further clarified by our 
Superior Courts in Majlis 
Perbandaran Pulau Pinang v 

Syarikat Bekerjasama-Sama 
Serbaguna Sungai Gelugor 
Dengan Tanggungan [1999] 
3 CLJ 65 and Syarikat 
Kenderaan Melayu Kelantan 
Bhd v Transport Workers 
Union [1995] 2 CLJ 748 
whereby a public authority has 
no jurisdiction to commit an 
error of  law, and that such an 
error would be susceptible to 
judicial review.

Based on the above-mentioned 
cases, it is clear that even 
in tax cases where there 
is an alternative remedy 
of  appeal, judicial review 
remains available so long 
as special circumstances 
exist. Furthermore, a public 
authority such as the DGIR 
has no jurisdiction to commit 
an error of  law as it would 
give rise to a clear lack of  
jurisdiction which would 
render the decision susceptible 
to judicial review.

The High Court’s Decision
The High Court in allowing 
the leave application and 
dismissing the DGIR’s 
objection, accepted the 
following arguments:

(a) The decisions of  our 
Superior Courts have 
settled the law in respect 
of  the meaning of  the 
word “incurred”;

(b) The failure of  the DGIR to 
apply the legal principles 
established by our 
Superior Courts, if  proven, 
will amount to an error 
of  law, which will render 
the tax assessments non-
enforceable as the decision 
is in excess of  jurisdiction, 
thus warranting the 
granting of  leave; and

(c) Where the amount of  the 
expenses is not in dispute 
and the only issue at hand 
pertains to whether or 
not the PRAD expenses 
have been incurred and 
therefore deductible, the 
matter involves a question 
of  law which is more 
suitable to be resolved by 
way of  judicial review.

The Significance 
In order to appreciate the 
significance of  the recent High 
Court decision, we must first 
discern the issue at hand, in 
particular, the disallowance 
of  the deduction of  PRAD 
expenses. Under Section 60(5)
(b)(i), claims incurred by an 
insurer under its general 
policies are allowed as a 
deduction in computing its 
adjusted income. Alternatively, 
the PRAD expenses are also 
deductible pursuant to Section 
33(1).

The decisions of  our Court of  
Appeal in Exxon Chemical 
(Malaysia) Sdn Bhd v Ketua 
Pengarah Hasil Dalam 
Negeri [2005] 4 CLJ 810 and 
Ketua Pengarah Hasil Dalam 
Negeri v Mercedes-Benz 
Malaysia Sdn Bhd (Rayuan 
Sivil No. W-01-405-09/2012) 
have settled the law in respect 
of  the meaning of  the word 
“incurred” for the purposes 
of  Section 33(1). An expense is 
incurred by a taxpayer when 
there is an obligation to pay, 
i.e., an accrued liability which 
is undischarged. Therefore, 
actual disbursement of  the 
expense is not required for the 
expense to be considered as 
“incurred”. 

Moreover, the meaning of  
“incurred” given in Exxon 
Chemical (supra) and 
Mercedes-Benz (supra) is 
not peculiar to our country 
alone. The Courts across the 
Commonwealth have taken 
a similar approach (see 
Commissioner of  Inland 
Revenue v Lo and Lo (A 
Firm) [1984] 1 WLR 986 
(Privy Council), King and 
Another v Commissioner 
of  Inland Revenue [1974] 2 
NZLR 190 (Supreme Court 
of  New Zealand), Federal 
Commissioner of  Taxation 
v Australian Guarantee 

Corporation Ltd (1984) 54 
ALR 209 (Federal Court of  
Australia) and Commissioner 
of  Inland Revenue v 
Cosmotron Manufacturing 
Company Limited (1996) 
MSTC 11,001 (High Court of  
Hong Kong)).

In Commissioner of  Inland 
Revenue v Mitsubishi Motors 
New Zealand Ltd [1996] 1 
AC 315 (Privy Council) and 
Federal Commissioner of  
Taxation v Energy Resources 
of  Australia Ltd (1996) 
137 ALR 18 (High Court of  
Australia), the word “incurred” 
has been interpreted to 
cover outgoings to which 
the taxpayer is definitively 
committed in the year of  
income even though there has 
been no actual disbursement.

On the other hand, it was 
held in Calcutta Co Ltd v 
Commissioner of  Income-

tax, West Bengal AIR 1959 
SC 1165 (Supreme Court of  
India), Bharat Earth Movers 
v Commissioner of  Income-
tax, Karnataka AIR 2000 
SC 2636 (Supreme Court 
of  India) and Metal Box 
Company of  India Ltd v 
Their Workmen AIR 1969 SC 

612 (Supreme Court of  India) 
that a deduction should be 
allowed for a business liability 
if  that liability has definitely 
arisen in the accounting year, 
even though it may have to be 
discharged at a future date.

In the insurance context, 
the Courts in RACV 
Insurance Pty Ltd v Federal 
Commissioner of  Taxation 
(1974) 3 ALR 600 (Supreme 
Court of  Victoria, Australia) 
and Federal Commissioner 
of  Taxation v Mercantile 
Mutual Insurance (Workers 
Compensation) Ltd (1999) 
162 ALR 130 (Federal Court 
of  Australia) established that 
a loss or outgoing is incurred 
once an event giving rise to 
a liability occurs. Therefore, 
once an event insured against 
has happened, the insurer 
comes under a legal liability to 
pay money to the policyholder. 
There is no gap in time between 
the event insured against and 
the liability to pay.

Although not binding on our 
Courts, these Commonwealth 
decisions, on provisions that 
are materially similar to our 
ITA, are treated as persuasive 
authority that must be given 
weight. 

Conclusion
Based on the foregoing, the 
High Court has made it clear 
that a decision of  a public 
authority, such as that of  
the DGIR, is susceptible 
to judicial review. This 
decision is welcomed as the 
mere existence of  the SCIT 
appeal process cannot hinder 
taxpayers from commencing 
judicial review proceedings 
in appropriate circumstances. 
More significantly, the issue 
of  the deductibility of  PRAD 
expenses, which forms the 
basis of  the case is a crucial 
matter that requires careful 
consideration of  the Court. It 
is a question of  law that has 
been dealt with by several 
Commonwealth jurisdictions 
previously. Therefore, a 
judicial review is the most 
appropriate remedy that will 
allow our Courts to determine 
the matter at the earliest 
possible juncture. 

————————————–—
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W
ith a target to collect 
more than RM150 
billion worth of  
direct taxes in 2019, 
the Inland Revenue 

Board (“IRB”) seems to have 
been intensifying its efforts 
to collect additional taxes.1 
This is evident from the recent 
High Court case of  Ketua 
Pengarah Hasil Dalam 
Negeri v Suruhanjaya 
Syarikat Malaysia & Anor 
[2019] 1 LNS 341,2 where the 
IRB had even gone to the extent 
of  reinstating a dissolved 
company in order to raise 
additional tax assessments.

Can The IRB Raise 
Assessments Against 
Dissolved Companies? 
The legal position in relation 
to a dissolved company is clear. 
A company ceases to exist for 
any purpose upon dissolution. 
(see Dayabest Sdn Bhd & 
Anor v Unified Corridor 
Sdn Bhd & Ors (2017) MJLU 
855) Therefore, an action or 
proceeding brought against 
a dissolved company cannot 
sustain and will be nullified. 
(see Joddrell v Rochdale 
Metal Units (2012) EWCA 
Civ 1035) In a tax context, 
this means that the IRB has no 
basis to raise an assessment 
against a dissolved company 
given that it cannot raise and 
enforce an assessment against 
an entity that does not exist. 

Nevertheless, Section 535(1) of  
the Companies Act 2016 (“CA 
2016”) allows an interested 
party like the IRB to make 
an application to the High 
Court to reinstate a dissolved 
company. Once the company 
has been reinstated, the IRB 
may raise assessments against 
such company and enforce it 
as if  the company had never 
been dissolved. 

In the Suruhanjaya Syarikat 
Malaysia & Anor (supra) case, 

the IRB filed an application to 
the High Court to reinstate 
a company that had been 
dissolved in order to raise 
additional tax assessments. 
However, the IRB’s application 
was dismissed by the High 
Court on the grounds that the 
court has no power to make an 
order declaring the dissolution 
of  a company void after two 
years from the date of  the 
dissolution of  the company.  

Background Facts
Section 535(1) CA 2016 reads: 

“Where a company has 
been dissolved, the Court 
may, at any time within 
two years after the 
date of  dissolution, 
on an application of  
the liquidator of  the 
company or of  any other 
person who appears to 
the Court to be interested, 
make an order upon 
such terms as the Court 
thinks fit declaring the 
dissolution to have been 
void, and such proceedings 

may be taken as might have 
been taken if  the company 
had not been dissolved.”

The company in question, 
MHB, was dissolved in 2016. 
In 2018, the IRB filed an 
application under Section 
535(1) for the High Court to 
declare the dissolution of  MHB 
void. The application was filed 
just within two years from 
the date of  the dissolution of  
MHB. However, by the time the 
matter was fixed for trial, the 
two year period from the date 
of  the dissolution of  MHB had 
lapsed. 

On this basis, AHBH, the 
former liquidator of  MHB, 
raised a preliminary objection 
that the court has no power 
to make an order under 
Section 535(1) declaring the 
dissolution of  a company void 
beyond two years after the date 
of  dissolution of  the company. 
The main issue arose; as to 
whether the two-year time 
limit in Section 535(1) refers 
to the period within which the 
application has to be made or 
the period within which the 
court declares the dissolution 
void.   

AHBH’s Contention 
AHBH contended that the two-
year time limit refers to the 
period within which the court 
declares the dissolution of  
the company void. Since the 
two-year time limit had lapsed 
when the matter was fixed for 
trial, AHBH submitted that the 
court has no power to declare 
the dissolution of  the company 
void. In supporting this 
contention, AHBH put forward 
the following arguments.

Firstly, Section 535(1) provides 
that “the Court may, at any 
time within two years after 
the date of  dissolution … 
make an order … declaring 
the dissolution to have been 
void”. A plain reading of  the 

wording makes it clear that 
the two-year time limit refers 
to the period within which the 
court declares the dissolution 
void, not to the period within 
which the application is to be 
made to the court. It is a trite 
law of  statutory interpretation 
that where the wording of  
the provision is clear and 
unambiguous, such provisions 

should be given their plain, 
natural and ordinary 
meaning. (see Andrew Lee 
Siew Ling v United Overseas 
Bank (M) Sdn Bhd [2013] 1 
CLJ 24 and Tenaga Nasional 
Bhd v Pearl Island Resort 
Development Sdn Bhd [2017] 
9 CLJ 185) Since the ordinary 
meaning of  the Section 535(1) 
is found, it is the court’s duty 
to obey the language of  the 
provision in accordance with 
settled rules of  construction. 
(see Pemungut Hasil Tanah, 
Kota Tinggi v United 
Malayan Banking Corpn 
Sdn Bhd [1981] 2 MLJ 264)
Secondly, Section 535(1) does 
not expressly stipulate that 
the court may extend the two-
year time limit to declare the 
dissolution of  a company void. 

This is in contrast with other 
provisions in CA 2016, where 
power to extend time has been 
expressly legislated for, e.g. 
Section 143 and Section 361 of  
the CA 2016. Where different 
words are used in different 
parts of  the same statute, 
there is a presumption that a 
different meaning and effect 
is intended. (see Manokaram 
a/l Subramaniam v Ranjid 
Kaur a/p Nata Singh [2008] 
6 CLJ 209) Therefore, it is 
presumed that the Parliament 
does not intend to confer power 
to the court to extend the two-
year time limit under Section 
535(1). This argument is also 
consistent with Section 45 of  
the Interpretation Acts 1948 
& 1967 (“IA 1948 & 1967”), 

which provides that the court 
has the power to extend time 
even upon expiry of  the time 
period stipulated, if  power is 
given to the court to extend 
time in the written law itself. 

It is worth noting that Section 
582(4) of  the CA 2016 allows 
the court to “extend or abridge 
any time for doing any act 
or taking any proceeding 
allowed… by this Act… as 
the justice of  the case may 
require…”. In response to this, 
AHBH contended that Section 
582(4) is not relevant to the 
present matter. Reference was 
made to the Court of  Appeal’s 
decision in Dinesh Kanavaji 
Kanawagi & Anor v Virgin 
Properties Sdn Bhd & Anor 
[2016] 4 CLJ 492 where it 
was held that the power given 
to the court under Section 355 
of  the Companies Act 1965 
(equivalent to Section 582 of  
the CA 2016) relates to any 
omission, defect or irregularity 
in the management or 
administration of  a company. 
Since the court’s power 
to declare the dissolution 
of  a company void under 
Section 535(1) does not 
concern the management or 
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A 
feasibility study, as 
its name suggests, 
is a study that is 
conducted to test the 
feasibility of  a project. 

It is an assessment of  the 
practicalities of  a new project 
or business opportunity by 
evaluating its possibilities and 
risks. Feasibility studies are 
usually conducted to maximise 
business profits stemming 
from the new project. Expenses 
are typically incurred on 
research and development, 
studies undertaken, or 
consents applied for when 
conducting feasibility studies.1 
Such expenses are also known 
as feasibility expenditure. 

With such expenditure being 
so closely related to the 
production of  income, one 
would have thought that it 
should be deductible under 
Section 33(1) of  the Income Tax 
Act 1967 (“ITA”). This article 
discusses recent challenges 
as to the deductibility of  
feasibility expenditure under 
the ITA.  

Revenue vs Capital 
Expenditure 
Many of  the arguments on 
the deductibility of  feasibility 
expenditure surround 
the debate of  whether the 
expenditure is revenue or 
capital in nature. This is because 
one of  the most important 
criteria for deductions is that 
the expenditure incurred has 
to be a revenue expenditure. 
Revenue expenditure is an 
expense incurred in the 
production of  income and 
matches directly with the 
revenue generated; capital 
expenditure are expenses for 
the acquisition or maintenance 
of  a fixed asset. 

However, that is not to say 
that capital expenditure is 
strictly not deductible. The ITA 
provides for the deduction of  
allowances for certain types of  
capital expenditure, such as: 

(a) Qualifying 
expenditure on 
machinery or plant;

(b) Qualifying 
expenditure on 
industrial building;

(c) Qualifying 
agricultural 
expenditure;

(d) Qualifying forest 
expenditure;

(e) Qualifying mining 
expenditure; and

(f) Qualifying 
prospecting 
expenditure.

Feasibility expenditure does 
not fall within any category of  
allowable capital expenditure. 

The distinction between capital 
and revenue expenditure is 
not determined by the ITA. 
Therefore, it is necessary to 
turn to case law to determine 
whether feasibility expenditure 
is capital or revenue in nature. 
The distinction between the 
two was discussed in British 
Insulated and Helsby 
Cables Ltd v Atherton (H.M. 
Inspector of  Taxes) [1926] 
AC 205, where the House of  
Lords distinguished revenue 
and capital expenditure as 
follows: 

“…when an expenditure 
is made, not only once and 
for all, but with a view to 
bringing into existence 
an asset or an advantage 
for the enduring benefit 
of  a trade, I think that 
there is very good reason 
(in the absence of  special 
circumstances leading to 
an opposite conclusion) 
for treating such an 
expenditure as properly 
attributable not to revenue 
but to capital.” 

Further, in Margaret Luping 
& Ors v Ketua Pengarah 
Hasil Dalam Negeri [2000] 
3 CLJ 409 and Syarikat Jasa 
Bumi (Woods) Sdn Bhd v 
Ketua Pengarah Hasil Dalam 
Negeri [2000] 2 MLJ 317, the 
Court of  Appeal applied the 
test enunciated by the House of  
Lords in Vallambrosa Rubber 
Co, Ltd v Farmer (Surveyor of  
Taxes) 5 TC 529 to determine 
if  an expenditure is of  capital 
or revenue in nature. The test 
is as follows: 

“…in a rough way it was 
not a bad criterion of  what 
is capital expenditure as 
against what is income 
expenditure to say that 
capital expenditure is a 
thing that is going to be 
spent once and for all, 
and income expenditure 
is a thing which is going 
to recur every year." 

In essence, for an expenditure 
to be revenue in nature, it 
has to be an expenditure that 
recurs every year. It must 
not be for the purpose of  
acquiring or constructing an 
asset, or even for the purpose 
of  providing the business with 
a consistent advantage. It has 
been contended on numerous 
occasions that feasibility 
expenditure is a capital 
expenditure as it provides an 
advantage for the enduring 
benefit of  a business. This 
contention is built upon the 
test enunciated in British 
Insulated and Helsby Cables 
Ltd (supra). 

Nevertheless, feasibility 
studies are not usually 
conducted on a “once and 
for all” basis. In fact, they 
are part of  the operational 
activity of  a business and 

are conducted continuously 
to maximise business yield. 
Furthermore, feasibility 
studies are not conducted 
to “[bring] into existence an 
asset or an advantage for the 
enduring benefit of  trade”. 
They are conducted to acquire 
knowledge of  the viability of  
possible new projects so that 
the businesses can make an 
informed decision on the way 
forward. 

In this regard, reference is 
made to KPHDN v Shell 
Refining Company (FOM) 
Sdn Bhd (2015) MSTC ¶30-
160. The taxpayer, who is 
in the oil and gas business, 
conducted feasibility studies 
on its refinery which resulted 
in the production of  the “Port 
Dickson Refinery Hydrocarbon 
Masterplan”. However, when 
the taxpayer commissioned 
the feasibility studies, the 
taxpayer had yet to make a 
decision on whether to proceed 
with the new project. The 
taxpayer subsequently claimed 
a deduction under Section 33(1) 
and this was disallowed by the 
Director General of  Inland 
Revenue (“DGIR”). On appeal, 
the Special Commissioners of  

Income Tax (“SCIT”) held that 
the feasibility expenditure is 
an allowable revenue expense 
as the expenditure was 
integral to the profit-making 
activities of  the taxpayer. The 
High Court dismissed the 
DGIR’s appeal and affirmed 
that the feasibility expenditure 
is a revenue expenditure as its 
purpose was to maintain and 
improve the business yield.  

Likewise, in the Canadian 
case of  Bowater Power 
Company Limited v Minister 
of  National Revenue (1971) 
CTC 818, the Canadian 
Federal Court ruled that the 
expenditure incurred for 
engineering studies (similar 
to feasibility studies) is a 
revenue expenditure. The 
taxpayer here was involved in 
the business of  generating and 
selling electrical power and 
energy. An engineering studies 
was conducted to examine the 
potential of  the company’s 
drainage area and to determine 

the feasibility of  constructing 
power developments at other 
sites. Following this, the 
taxpayer sought to deduct 
the expenses incurred for 
the engineering studies 
conducted. The Court held that 
it is inaccurate that “merely 
because the expenditure 
was made for the purpose of  
determining whether to bring 
into existence a capital asset, it 
should always be considered as 
a capital expenditure”. It was 
further held that “regard must 
always be had to the business 
and commercial realities of  the 
matter”. Having regard to the 
facts and circumstances of  the 
work conducted by the taxpayer, 
the expenditure was part of  the 
company’s current operations. 
Continuous evaluations and 
appraisals were necessary to 
effect an increase in the volume 
and efficiency of  the taxpayer’s 
business for the purposes of  
increasing business yield. 

Contrary to the above cases, 
the New Zealand Supreme 
Court in Trustpower Limited 
v Commissioner of  Inland 
Revenue [2016] NZSC 91 
had ruled that feasibility 
expenditure is capital in nature. 
In this case, the taxpayer 
is a generator and retailer 
of  electricity. The taxpayer 
continuously conducted 
feasibility studies on potential 
generation projects. Such 
feasibility expenditure was 
held to be non-deductible as 
the expenditure was “directly 
related to specific projects that 
would be on capital account if  
they came to fruition”. Despite 
that, such non-deductibility 
is not absolute. The Supreme 
Court acknowledged and 
agreed with the point on 
business and commercial 
reality in Bowater Power 
Company Limited (supra). 
The Supreme Court further 
stated that where the feasibility 
expenditure is “not directed 
towards a specific project or 
which is so preliminary as 
not to be directed towards 
the advancement of  such a 
project”, such expenditure is 
revenue in nature. However, 
such position does not extend 
to “external costs incurred 
in respects which do, or were 
intended to, materially advance 
the capital project in question”.  

Distinctions
Upon an examination of  the 
cases, the main distinctions 
between Trustpower Limited 
(supra) and the two other cases 
are the purpose and stage of  
which the feasibility studies 
were conducted. With that, 
it is necessary to explore the 
facts of  each case further. In 
Trustpower Limited (supra), 
the taxpayer conducted the 
feasibility studies to acquire 
resource consents for four 
proposed electricity projects. 
The taxpayer had acquired 

the resource consents and 
completed one of  the projects 
but had yet to decide whether 
to proceed with the three other 
consented projects. Whereas, 
in Shell Refining Company 
(FOM) Sdn Bhd (supra), 
the taxpayer had to comply 
with the directive from the 
Environmental Department 
to increase the quality of  
petrol and diesel. As such, a 
feasibility study was necessary 
to assess the viability of  
the project in relation to the 
compliance of  the Directive. 
Further, in Bowater Power 
Company Limited (supra), 
the taxpayer had already 
acquired waterpower rights. 
The reasons that the taxpayer 
conducted the engineering 
studies were to assess the 
viability of  installing thermal 
power, explore ways to increase 
capacity and identify new 
sources of  generation to meet 
increasing customer demand. 

With that, it is clear that the 
purpose of  conducting the 
feasibility studies in Shell 
Refining Company (FOM) 
Sdn Bhd (supra) and Bowater 
Power Company Limited 
(supra) was to test the feasibility 
of  projects. As the results of  
the feasibility studies would 
be a factor in the consideration 
of  whether to commence 
with the projects, it can be 
argued that the feasibility 
studies were conducted at a 
very preliminary stage of  the 
projects. Therefore, applying 
the decision in Trustpower 
Limited (supra), the feasibility 
studies costs would be 
revenue in nature; and hence, 
deductible. On the contrary, in 
Trustpower Limited (supra), 
the main reason for conducting 
the feasibility studies was to 
acquire resource consents. 
Conducting the feasibility 
studies in this respect cannot be 
considered as “so preliminary 
as not to be directed towards 
the advancement of  such a 
project”. This is on the basis 
that once the resource consents 
are acquired following 
the feasibility studies, the 
obtaining of  the consents 
would amount to “tangible 
progress towards their 
completion” as held by the New 
Zealand Supreme Court. As 
such, the expenditure in this 
case is capital in nature.

Conclusion
A feasibility expenditure is 
an expense that is incurred 
directly for the production of  
income. It has to be incurred 
consistently as the feasibility 
of  a project changes according 
to various factors. Therefore, 
numerous studies and 
expenses have to be incurred 
in order to achieve a constant 
benefit from feasibility 
studies.

Examining The Deductibility Of  Feasibility 
Expenditure 
by Jay Fong Jia Sheng
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T
he recent news headline 
entitled “Income from 
Singapore not taxable: 
IRB”1 has caught the 
attention of  the public. 

Following this, the Director 
General of  Inland Revenue 
has confirmed that income 
not derived from exercising 
employment in Malaysia will 
not be taxable in Malaysia. 
This statement nonetheless 
raises a further question i.e., 
the type of  receipts which 
would amount to non-taxable 
foreign-sourced income. 

This article discusses the 
broad guiding principle 
in determining the source 
of  an income as laid down 
by the Privy Council in 
Commissioner of  Inland 
Revenue v Hang Seng Limited 
[1990] 4 MTC 161 and the 
application of  the principle in 
Malaysia.

Source And Income 
The charging provision, which 
is Section 3 of  the Income Tax 
Act 1967 (“ITA”) provides that:  

“Subject to and in 
accordance with this 
Act, a tax to be known 
as income tax shall be 
charged for each year 
of  assessment upon the 
income of  any person 
accruing in or derived 
from Malaysia or 
received in Malaysia 
from outside Malaysia.”  

The phrase “accruing in or 
derived from Malaysia or 
received in Malaysia” affirms 
the territorial concept of  the 

Malaysian taxation principle. 
However, it should be noted that 
paragraph 28 of  Schedule 6 of  
the ITA exempts foreign-sourced 
income which is brought into 
Malaysia. Therefore, it is 
fundamentally important to 
determine the source of  an 
income when ascertaining 
whether tax liability exists. 

The Hang Seng Case
In the 1980s, there were many 
questions and uncertainties 
regarding the determination 
of  sources of  profits. 
Fortunately, the Privy Council 
in Hang Seng (supra) had well 
addressed and clarified the 
issues.  

The taxpayer bank, based 
in Hong Kong, invested in 
certificates of  deposit, bonds 
and gilt-edged securities on 
the Singapore and London 
market. Those certificates 
were retained in an offshore 
bank until they were sold for 
profits. The issue that arose 
was whether or not the money 
gained from selling those 
certificates was taxable in 
Hong Kong. 

Similar to Malaysia, the 
taxation of  income in Hong 
Kong is strictly on a territorial 
basis. Section 14 of  the Inland 
Revenue Ordinance provides 
for profit tax to be charged “… 
on every person carrying on a 
trade, profession or business 
in Hong Kong in respect of  
his assessment profit arising 
in or derived from Hong 
Kong for that year from such 
trade, profession or business.” 
[Emphasis added] 

The Broad Guiding 
Principle - ‘What The 
Taxpayer Has Done To 
Earn The Profit’ 
The issue of  source was dealt 
by Lord Bridge in Hang Seng 
(supra) where it was held that 
“the question whether the 
gross profit resulting from a 
particular transaction arose 
in or derived from one place 
or another is always in the last 
analysis, a question of  fact, 
depending on the nature of  the 
transaction”. 

Lord Bridge further stated that 
“the broad guiding principle, 
attested by many authorities, 

is that one looks to see what 
the taxpayer has done to 
earn the profit in question.” 
The following examples were 
laid down: 

Based on the facts of  Hang 
Seng (supra), the source of  the 
profit will depend on where 
the contracts of  purchase and 
sale were effected. As they 
were effected outside of  Hong 
Kong, the profits received are 
therefore, not taxable in Hong 
Kong. Accordingly, the fact 
that the execution of  those 
contracts were carried out 
by the bank’s offshore agents 
rather than their staff, was 
not considered relevant by the 
Privy Council. 

In addition, the Privy Council 
rejected the argument by the 
Hong Kong tax authorities 
that the source of  the profit 
was in Hong Kong since all 
of  the bank’s operation were 
carried out in Hong Kong. This 
contention is unattainable, 
as Lord Bridge pointed out, 
such an argument ignored the 

underlying assumption of  the 
Act that a profit gained in Hong 
Kong can accrue from different 
sources i.e., within or outside 
of  Hong Kong; and only gains 
sourced in Hong Kong will be 
taxable. In other words, the 
place in which a business is 
carried on and the source of  
profit for the business, are two 
separate and distinct tests. 

In Hang Seng (supra), it was 
also held that it was irrelevant 
to consider that the funds used 
to invest in the certificates 
were obtained in Hong Kong. 
Similar outright rejection was 
made on the argument that 
the commercial decisions to 
buy and sell the certificates 
were made with the skills and 
judgment of  the officers in 
Hong Kong.  

Therefore, it is submitted 
that the decision in Hang 
Seng (supra) provides clear 
authority for the proposition 
that where all the trading 

Examining The 
Deductibility Of  
Feasibility Expenditure 

Foreign-Sourced Income: The 
Broad Guiding Principle 
by Ang Kuang You

Further, in the absence 
of  specific Parliamentary 
guidance on the deductibility 
of  feasibility expenditure, 
the Courts may be left to 
formulate policies that are 
lacking in principle and 
certainty. With the possibility 
of  feasibility expenditure 
being non-deductible, there 
would also be direct and/or 
indirect fiscal ramifications 
on the economy. This is 
because taxpayers would 
understandably be reluctant 
to contemplate the viability 
of  new investments, thus 
slowing down the economy as 
seen in New Zealand.2 

Proper consideration must be 
given by the Government as 
to whether decisions reached 
by the Courts are in line with 
the policy objectives of  the 

Government and whether 
statutory clarification on the 
deductibility of  feasibility 
expenditure is necessary to 
achieve such objectives. Until 
and unless the Government 
takes a stance to clarify the 
distinction between capital 
and revenue expenditure 
in terms of  feasibility 
expenditure, the decision in 
Shell Refining Company 
(FOM) Sdn Bhd (supra) will 
remain authoritative as far as 
Malaysia is concerned. 

————————————––
1 Peggy Lui and Craig Elliffe, 

“The Problem with ‘Black Hole’ 
and Feasibility Expenditure: 
Some Suggestions for Reform” 
(2011) 17(1) New Zealand 
Journal of  Taxation Law and 
Policy 1.

2  Ibid. 
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administration of  a company, 
the court’s power to abridge 
time under Section 582 is 
inapplicable here.

The Law In Other 
Commonwealth 
Jurisdictions
Reference was made to 
corresponding company 
law provisions in other 
commonwealth jurisdictions 
such as Hong Kong and the 
United Kingdom (“UK”). 
In these jurisdictions, 
amendments had been made 
to the relevant company law 
provisions to either remove 
the time limit for applications 
to restore a company or to 
expressly stipulate that the 
time limit applies to the time 
within which applications to 
restore have to be made. 

In Hong Kong, Section 290 of  
the Companies (Winding Up 
and Miscellaneous Provisions) 
Ordinance (Chapter 32) (“Cap 
32”) was the provision which 
allowed the courts to declare 
the dissolution of  a company 
void. The wording of  this 
provision was originally almost 
identical to the wording in 
Section 535(1) CA 2016. In 1997, 
this provision was amended 
to expressly allow the court to 
extend the two-year time limit 
to declare the dissolution of  a 
company void. Subsequently, 
when Cap 32 was repealed and 
replaced by the new Companies 
Ordinance (“Cap. 622”), the 
corresponding provision 
on restoration of  dissolved 
companies was amended to 
extend the two-year time limit 
to twenty years. (see Section 
765 of  the New Companies 
Ordinance (Chapter 622)) More 
importantly, the new provision 
also expressly stipulates that 
the time limit applies to the 
date on which the application 
to restore a company is made, 
not the date on which the order 
to restore is made by the court. 

Meanwhile, in the UK, 
prior to the enactment of  
the Companies Act 2006, 
the relevant provisions on 
the restoration of  dissolved 
companies contained exactly 
the same wording as Section 
535(1) of  the CA 2016. (see 
Section 651 of  the Companies 
Act 1985 (United Kingdom); 
Section 352 of  the Companies 
Act 1948; and Section 223 of  
the Companies (Consolidation) 
Act 1908) However, in enacting 
Companies Act 2006, the UK 
Parliament has, amongst 
others, removed the stipulation 
of  the two-year time limit 
within which an order for 
restoration should be made. 
(see Section 1031 of  Companies 
Act 2006 (United Kingdom))

The development of  the 
legislation on restoration 
of  dissolved companies in 
these two jurisdictions shows 
that the legislature in these 
jurisdictions have recognised 
the limiting nature of  the 
original wording in the old 
provisions - all of  which are 
identical or almost identical to 
Section 535(1) of  the CA 2016. 
In contrast, our Parliament 
in repealing the Companies 
Act 1965 and enacting the 
CA 2016 had merely adopted 

the wording of  Section 307 
of  Companies Act 1965 (the 
preceding provision for Section 
535(1) of  the CA 2016) in its 
entirety, even though it could 
have amended or removed the 
two-year time limit in Section 
535(1) should it have intended 
to do so. Following this, AHBH 
submitted that our Parliament 
must have intended to limit the 
court’s power to declare the 
dissolution of  a company void 
only within two years after the 
dissolution of  the company. 

The High Court’s 
Ruling 
The High Court accepted 
AHBH’s arguments and held 
that it has no jurisdiction to 
make an order declaring the 
dissolution of  a company void 
after two years from the date 
of  the dissolution. In doing 
so, the High Court has also 
distinguished two Malaysian 
cases relied on by the IRB. 
The IRB cited Carlson White 
(M) Sdn Bhd v Mutiara 
Metropolis Sdn Bhd 
[1999] 3 CLJ 395 and Mohd 
Bakri Mohd Noor v Ketua 
Pengarah Insolvensi Bagi 
Aset Dan Liabiliti Syarikat 
Taba Silver Sdn Bhd [2015] 
3 CLJ 1114 as authorities for 
the proposition that the court 
has the jurisdiction to make 
an order under Section 535(1) 
as long as the application 
was made within two years 
from the two-year time limit. 
However, the High Court held 
that these two cases were not 
applicable as these decisions 
have not, amongst others, 
considered the arguments 
raised by AHBH in the present 
case. 

Further, it was held that the 
IRB cannot rely on Order 1A 
and Order 92 Rule 4 of  the 
Rules of  Courts 2012 to argue 
that the court has an inherent 
power to make any order as 
may be necessary to prevent 
injustice. The court’s inherent 
power may be invoked to 

waive any irregularity 
and mere technical non-
compliance with the rules of  
court. However, the issue in 
the present matter concerns 
the jurisdiction of  the court. 
While the court may invoke 
its inherent power to waive an 
irregularity, it may not invoke 
its inherent power to extend 
its own jurisdiction.  

Our Comments 
Suruhanjaya Syarikat 
Malaysia & Anor (supra) is 
an interesting case as it raises 
a question of  construction of  
Section 535(1), which has never 
been raised before. While there 
are previous Malaysian and 
United Kingdom case laws 
relating to this section, these 
cases have merely reiterated the 
position that applications for the 
court to declare the dissolution 
of  a company void have to be 
made within two years from 
the date of  the dissolution of  a 
company. (see Carlson White 
(M) Sdn Bhd (supra) and Mohd 
Bakri Mohd Noor (supra)) The 
issue of  whether the order by the 
court declaring the dissolution 
of  a company void also has to be 
made within the two-year time 
limit has never been considered 
in these cases. 

Some quarters may argue that the 
limiting nature of  Section 535(1) 
may be abused and may result 
in unfairness. In particular, 
parties might deliberately delay 

court proceedings so that by 
the time trial is fixed, the two-
year time limit is up and the 
court no longer has the power to 
restore the company. However, 
as argued by AHBH in this case, 
it is the duty of  the court to 
adopt the ordinary meaning of  
Section 535(1) according to its 
plain reading, even if  the result 
appears to be inconvenient, 
impolite or improbable. To 
extend the two-year time limit 
stipulated in Section 535(1) 
would usurp the legislative 
function of  Parliament. 
Therefore, unless and until 
Parliament amends Section 
535(1), the correct position 
seems to be one that was held by 
the High Court in Suruhanjaya 
Syarikat Malaysia & Anor 
(supra), i.e., the court does not 
have the power to declare the 
dissolution of  a company void 
after the expiry of  two years 
from the dissolution. 

Finally, this case is a stark 
reminder to taxpayers that 
the IRB is intensifying its 
effort to collect additional 
taxes, including attempting to 
reinstate a company which had 
been wound up in accordance 
to the due process of  the law. 
Accordingly, there is an urgent 
need for taxpayers, liquidators 
and former directors to be 
mindful of  this and seek proper 
legal consultation to preserve 
their rights. 

—————————————–
1 “IRB to raise income tax 

collection target to above RM150b 
in 2019” (The Edge Markets, 
1 March 2019). <https://www.
theedgemarkets.com/article/
irb-raise-income-tax-collection-
target -above-r m150b-2019> 
accessed 29 May 2019.

2 The liquidator in this case, AHBH 
was successfully represented by 
the authors together with Datuk 
DP Naban, Senior Partner at the 
Tax, SST & Customs Practice 
of  Lee Hishammuddin Allen & 
Gledhill.  
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activities take place abroad, 
and certain administrative 
matters are dealt with in 
Hong Kong, the source of  the 
resulting profits would be 
considered offshore. 

Hang Seng In 
Malaysian Cases 
The principle laid out in Hang 
Seng on the issue of  foreign-
sourced income is seemingly 
important across different 
Commonwealth jurisdictions. 
Most significantly, the ratio 
decidendi of  Hang Seng 
(supra) was heavily relied on 
by the Malaysian courts.  

Firstly, in Ketua Pengarah 
Hasil Dalam Negeri v 
Cardinal Health Malaysia 
211 Sdn Bhd [2011] 3 CLJ 
196, the High Court cited Hang 
Seng (supra) in approval. In the 
relevant years of  assessments, 
the Malaysian taxpayer 
company invested surplus 
funds, including the profits 
from its business activity in 
Malaysia by way of  loans to 
Allegiance Netherlands (a 
Dutch company within the 
same business group as the 
taxpayer). As the taxpayer 
received passive income in 
the form of  interest payments, 
the issue was whether the 
interest income is considered 
as foreign-sourced income. 

Citing Lord Bridge’s judgment 
in Hang Seng (supra), the High 
Court held in approval that in 
a case where the profits are 
earned from lending money, 
“the profit will have arisen 
in or derived from the pIace 
where … the money was lent”. 
The High Court held that it is 
the supply or provision of  the 
credit, and not the source of  the 
credit, that is the originating 
cause or source of  the interest 
received by the lender. To put 
simply, even though the funds 
were maintained in Malaysia, 
‘what the taxpayer has done 
to earn the profit’ was in 
fact the provision of  loans to 
Allegiance Netherlands, the 
company based in Netherlands. 

Secondly, in Kyros 
International Sdn Bhd v 
Ketua Pengarah Hasil Dalam 
Negeri (2013) MSTC 30-056, 
the Court of  Appeal was asked 
to determine whether the 
franchise fees income received 
by the taxpayer is considered 
as foreign-sourced income. The 
taxpayer was running a kebab 
fast food chain i.e., KYROS, and 
had established a substantial 
reputation and goodwill in 
the business. The taxpayer 
entered into franchising 
agreements to grant the 
sole and exclusive right for 
franchisees to establish and 
operate in a designated area. 
The right granted includes 
the proprietary trade mark, 
KYROS, and the operating 

system of  the taxpayer. 
Furthermore, the taxpayer 
sent their staff  to support 
and ensure compliance of  the 
franchisee business operation. 

The Court of  Appeal in Kyros 
(supra) reaffirmed the finding 
of  the Special Commissioners 
of  Income Tax which had 
likened the franchisor 
taxpayer’s case to the “letting 
of  property” example in Hang 
Seng (supra). As the taxpayer 
has franchised its business 
overseas, it was found as a 
fact that the execution or 
operation of  business by 
the foreign franchisees took 
place outside of  Malaysia. 
The foreign franchisees are 
considered independent of  the 
taxpayer company. Therefore, 
the Court of  Appeal held that 
all activities in respect of  
the franchising agreements 
entered into with the foreign 
entities took place outside of  
Malaysia thus the payments 
received under the agreements 
were foreign-sourced incomes. 

Nevertheless, the High Court 
in Ketua Pengarah Hasil 
Dalam Negeri v Aneka 
Jasaramai Express Sdn Bhd 
[2003] 8 CLJ 199 emphasised 
the need to look at all 
surrounding circumstances. 
In this case, the taxpayer bus 
operator provided services on 
the Penang-Singapore-Penang 
route. The High Court held 
that only the profits gained 
from passengers purchasing 
their tickets in Singapore 
to Kuala Lumpur, Ipoh, and 
Penang were foreign-sourced 
incomes. As the High Court 
succinctly put, “… the sale of  
tickets took place in Singapore. 
The contract was entered in 
Singapore. The money was 
received in Singapore”. 

Expanding The Scope Of  
Hang Seng 
Subsequent to Hang Seng 
(supra), the Privy Council 
made a ruling on foreign source 
income in Commissioner of  
Inland Revenue v HK-TVB 
International Ltd [1992] 
BTC 524. TVBI, a subsidiary 
of  TVB, was incorporated in 
Hong Kong. TVB, who owned 
the relevant copyright in the 
films they produced, granted 
TVBI the exclusive right to 
sub-licence its entitlements to 
copyrights outside Hong Kong. 
TVBI granted sub-licences to 
countries overseas and made 
substantial profit. 

The operation which took 
place was that TVBI sent 
representatives abroad 
to solicit business and to 
negotiate with potential 
customers. The decision of  the 
price to be paid and the signing 
of  sub-licences could have 
either taken place overseas 
or through telex. In addition, 
TVBI also provided facilities 
for duplicating films onto 

video cassettes and dubbing 
which were carried out by the 
sub-contractors in Hong Kong. 

Affirming Hang Seng (supra), 
Lord Jauncey examined 
“what were the transactions 
which produced the profits 
to TVBI” and “where the 
transactions took place”. It 
was concluded that “those 

transactions were two-fold, 
namely the acquisition of  the 
exclusive rights of  granting 
sub-licences together with the 
relevant films and the grant 
of  the those sub-licences 
together with provision of  
the film by contracts with 
individual customers.” As 
a result, “what emerges is 
that TVBI, a Hong Kong 
based company, carrying on 
business in Hong Kong, having 
acquired films and rights of  
exhibition thereof, exploited 
those rights by granting sub-
licences to overseas customer.” 
Therefore, such income 
receipts are taxable in Hong 
Kong. Additionally, the Privy 
Council held that, “the fact 
that the rights exploited were 
only exercisable overseas was 
irrelevant in the absence of  
any financial interest in the 
subsequent exercise of  the 
rights by the sub-licencee.”

Although HK-TVB (supra) 
case affirmed and followed 
Hang Seng (supra), it is, 
however, observed that the 
judgment of  HK-TVB (supra) 
further expanded the former 
principle. As observed by some 
authors,2 Lord Bridge in Hang 
Seng (supra) only looked at 
where ‘the property was let’ 
in determining the source for 
exploitation of  property assets; 
whereas the Privy Council 
in HK-TVB (supra) took into 
consideration the place where 
the right to grant sub-licences 
was acquired. 

The problem with the HK-
TVB (supra) approach is 
the absence of  any guidance 
on how to accurately apply 
Lord Jauncey’s principle in 
determining the source of  an 
income. If  the courts were 

to follow this approach, it 
would suggest that a Hong 
Kong buyer of  a property in 
London would be taxed in 
Hong Kong if  the buyer made 
his purchase in Hong Kong and 
thereby acquired his right to let 
the property. This cannot be 
the conclusion contemplated 
by Lord Bridge in Hang 
Seng (supra).  The subtle 
difference between both the 
Privy Council decisions could 
not be any more apparent in 
Commissioner of  Inland 
Revenue v Orion Carribean 
Ltd (1999) MSTC 11031, 
where Lord Nolan identified 
the respective scenarios to 
be applied with Hang Seng 
(supra) and HK-TVB (supra). 
A distinction was drawn 
between a taxpayer lending his 
own money and a taxpayer who 
has to borrow before lending. 
In the former scenario, the 
‘source’ will be the place where 
the money was lent following 
Hang Seng (supra) and the 
latter would be determined by 
the ‘operation test’3 laid down 
in HK-TVB (supra) decision. 

Lord Nolan gave three reasons 
to justify such distinction, 
firstly, Lord Bridge’s examples 
in Hang Seng (supra) should 
only refer to the exploitation 
of  property or money owned 
by the taxpayer; secondly, 
Lord Bridge could not have 
laid down a blanket rule that 
the source of  income would 
always be located in the place 
where the money was lent; and 
thirdly, the taxpayer business 
of  borrowings and on-lendings 
were carried out by its holding 
company, ORPL, on each side 
of  the transaction thus the 
operation took place and the 
‘source’ was in Hong Kong.4  

The Proposed 
Clarification 
Perhaps the better approach 
is in Baring Securities 
(Hong Kong) Limited v 
Commissioner of  Inland 
Revenue [2007] FACV 
19/2006 where the Hong Kong 
Court of  Final Appeal affirmed 
both the tests in Hang Seng 
(supra) and HK-TVB (supra), 
but held that: 

“…the focus is therefore 
on establishing the 
geographical location 
of  the taxpayer’s profit-
producing transactions 
themselves as distinct 
from activities antecedent 
or incidental to those 
transaction.” 

In other words, the key focus 
to determine the ‘source’ of  
an income for the purposes of  
taxation is to look at what the 
critical step is without which 
no profit would have arisen. 
Therefore, in HK-TVB (supra), 
where there was no further 
profit gained by the taxpayer 
from where the sub-licencee 
exercised those rights already 

granted, the initial acquisition 
of  those rights becomes 
critically relevant to the profit-
making activity of  TVBI. 

On the other hand, in cases 
letting out property for 
financial gains, the step which 
is vitally important to yield 
the profit falls on where the 
property is actually rented. 
As in Hang Seng (supra), 
any administrative matters 
would only be considered as 
antecedent or incidental to the 
profit-making transaction. 

Admittedly, although Baring 
Securities (supra) is not a 
decision of  the Privy Council, 
it significantly clarifies the 
complicated question of  the 
source of  profits arising in 
Commonwealth courts. 

Conclusion 
The discussion above has 
highlighted the contention 
that cases on the issue of  
foreign source income are 
highly fact-sensitive. The same 
set of  tests has been applied 
differently in different cases 
and jurisdiction. Be that as 
it may, despite the varying 
application of  the principle, 
the broad guiding principle 
laid down in Hang Seng 
(supra) remains the locus 
classicus on the determination 
of  foreign source income in 
the Commonwealth especially 
Malaysia.  

————————————–—
1 Bernama, ‘Income from 

Singapore is not taxable: 
IRB’, New Straits Time 
(Malaysia, 10 March 2019). 
<https://www.nst.com.my/
news/nation/2019/03/467826/
i n c o m e - s i n g a p o r e - n o t -
taxable-irb> accessed 29 May 
2019.

2 A Macpherson and G Laird, 
Hong Kong Taxation Law 
& Practice (2010-11 edn, The 
Chinese University Press).

3 Operation test is “[t]o 
ascertain what were the 
operations which produced 
the relevant profits and where 
the operations took place”. 

4 In this case, the taxpayer 
company was incorporated 
in Cayman Island. It was 
wholly owned by a Hong Kong 
company, Orion Royal Pacific 
Ltd (ORPL). The taxpayer 
borrowed money in foreign 
currencies from ORPL and 
on-lend them to borrowers 
outside Hong Kong. Profits 
were derived from the interest 
differential between the 
borrowings and lendings. 
ORPL rendered all the 
management, administrative 
and accounting services with 
respect to the loans. 
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any judicial 
consideration 
on this 
p a r t i c u l a r 
phrase, the 
taxpayer had no 

other recourse but to seek for 
the Court’s interpretation of  
the section as ultimately, the 
power to interpret the law lies 
with the Court.

Although the SCIT ruled in 
favour of  the taxpayer, the High 
Court allowed the Director 
General’s appeal and held that 
the Public Ruling represented 
the Director General’s general 
practice prevailing at the time 
in respect of  reinvestment 
allowance claims. Aggrieved by 
the High Court’s decision, the 
taxpayer filed an appeal to 
the Court of  Appeal which is 
the final appeal court for tax 
appeals originating from the 
SCIT.

Arguments by the 
Taxpayer
On behalf  of  the taxpayer, 
it was submitted that the 
High Court had erred in its 
interpretation of  Section 131(4) 
for the following reasons:

(1) Public Rulings made 
under Section 138A are not 
‘practice’

(a) Public Rulings are the 
Director General’s 
interpretation of  the 
law and could only serve 
as a guideline to the 
public. If  Parliament had 
intended for the practice 
of  the Director General 
prevailing at the time to 
include Public Rulings, 
this would have been 
stipulated explicitly in the 
ITA and also in the Public 
Rulings itself.

(b)  A clear distinction 
between Public Rulings 
and practice of  the 
Director General was 
made by Parliament in 
Section 99(4) of  the ITA 
where it is stated that:

 

“This section 
shall not apply 
to an assessment 
made under sub-

section 90(1) or 
section 91A, ex-
cept where a per-
son in respect of  
such assessment 
is aggrieved by 
the public rul-
ing made under 
section 138A 
or any practice 
of  the Director 
General gener-
ally prevailing 
at the time when 
the assessment 
is made.”

(c)  Furthermore, the 
Director General had 
also distinguished Public 
Rulings from the practice 
of  the Director General 
prevailing at the time in 
a separate Public Ruling. 
Paragraph 4.8.2(b) of  
Public Ruling No. 7/2015 
– Appeal against an 
Assessment or Application 
for Relief, reads:

 

“If  a person who 
has submitted 
ITRF for a year 
of  assessment is 
not liable to tax 
or is liable to tax 
on other income 
such as interest 
but has no stat-
utory income 
from a business 
source and in-
tends to appeal 
against a tax 
treatment men-
tioned in any 
PR or any 
known stand, 
rules and prac-
tices made by 
the DGIR, the 
person has to 
apply to IRBM 
in writing for a 
NONC.”
 

(d)  Pursuant to Hap Seng 
Plantation (River 
Estates) Sdn Bhd v 
Excess Interpoint Sdn 
Bhd & Anor [2016] 4 
CLJ 641, it is axiomatic 
that when different words 
are used in a statute, they 
refer to different things.

 
(2) ‘Practice’ does not 

include interpretation of  
the law

The principles of  
law relating to the 
interpretation of  a taxing 
statute have been aptly laid 
down by the Federal Court 
in Palm Oil Research 
and Development Board 
of  Malaysia v Premium 
Vegetable Oils Sdn Bhd 
[2004] 2 CLJ 265: 

(a)  Words are to be given their 
ordinary meaning

 
‘Practice’ is not defined 
in the ITA hence, in 
its plain and ordinary 
meaning, it means what 
a customary, habitual, 
or expected procedure or 
way of  doing something 
is and does not include 
interpretation of  the law. 
In J Sdn Bhd (supra), 
‘practice’ in Section 
131(4) was confined 
to matters relating 
to administrative 
machinery only and not 
to matters that will result 
in violation of  explicit 
provisions of  the Act.

 
(b)  No room for intendment 

and nothing is to be 
implied.

 
The High Court had 
erred in stating that 
‘practice’ in Section 
131(4) may include 
interpretation of  the 
law. Since Section 131(4) 
made no mention of  the 
phrase ‘interpretation of  
the law’, the High Court 
has erred in implying 
such inclusion.

 
(3) Fairness to the taxpayers

(a)  If  the interpretation of  
Section 131(4) submitted 
by the Director General 
is accepted, this 
provision would bar a 
law-abiding taxpayer 
from claiming relief  due 
to their reliance on the 
erroneous interpretation 
of  the Director General. In 
effect, any good taxpayer 
would be bound by the 
mistaken interpretation 
of  the Director General 
and would have to bear 

the consequences for 
the Director General’s 
mistake. 

 
(b)  A good and law-abiding 

taxpayer should not 
be discriminated and 
prejudiced solely for 
choosing to adhere to a 
Public Ruling issued by 
the Director General. The 
taxpayer acted in good 
faith to comply with the 
law and endeavoured to 
properly file their tax 
return by referring to all 
the guidelines provided 
by the Director General. 
Therefore, it would be a 
gross injustice to then 
penalise the taxpayer for 
properly carrying out their 
duty as good taxpayers if  
they are then barred from 
claiming relief  under 
Section 131(1) due to the 
onerous interpretation 
of  the word ‘practice’ in 
Section 131(4).

(c) Public Rulings are not 
binding on the Courts or 
taxpayers as the power 
to interpret laws that are 
binding lies solely with 
the Court itself  and not 
the Director General. 
The public should only 
be bound by the clear 
provisions of  the ITA 
itself. 

After considering the 
arguments put forth by both 
parties, the Court of  Appeal 
unanimously reversed the 
decision of  the High Court and 
ruled in favour of  the taxpayer.

Conclusion
Although this landmark 
decision does not clearly 
put to rest the question of  
whether Public Rulings are 
legally binding, it fortifies the 
contention that Public Rulings 
are merely interpretations of  
the law made by the Director 
General and should not 
be imbued with any other 
characteristics that were 
not intended by Parliament. 
Furthermore, this decision 
also sheds light to taxpayers 
and tax practitioners on the 

scope of  Section 131 of  the ITA 
in providing relief  - taxpayers 
who have erroneously relied 
on a Public Ruling may 
now claim relief  from the 
Director General without 
any impediment. Although 
taxpayers may be expected to 
consider the Director General’s 
stance as contained in the 

Public Rulings when filing 
their tax return, taxpayers are 
encouraged to obtain proper 
legal advice on the correctness 
of  such interpretation when 
in doubt and to challenge any 
Public Rulings which are in 
conflict with the ITA.

It is also hoped that this 
decision would serve as a 
step to the right direction on 
the legal effects of  a Public 
Ruling, i.e., they are mere 
interpretations of  the law by 
the Director General which 
serve as a guide to the public, 
and the power to interpret the 
taxation law in the country 
with binding effect still lies 
with the Court alone.
 
————————————–—
● The article was first 

published in Tax Guardian by 
the Chartered Tax Institute of  
Malaysia (Vol.12/No.2/2019/
Q2). 
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