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Coronavirus: To Lend or Not to Lend?

On 13 March 2020, the Malaysian prime minister revealed that the 
coronavirus is likely to cut the country’s gross domestic product by 
between 0.8% and 1.2%. The tourism sector alone suffered losses 
estimated at RM3.37 billion in the first two months of this year. Last 
Monday (16 March), the PM announced the government’s decision to 
issue an order to restrict movement. The order requires, among other 
things, all governmental and private premises, except those providing 
essential services, to be closed from 18 March until 31 March 2020.

Can a financier in such circumstances withdraw or withhold financing 
because the coronavirus has an adverse impact on a customer’s 
financial position?

Financing agreements invariably contain provisions that allow 
financiers to review and, at times, withhold their financing obligations if 
there is a material adverse change to a customer’s financial condition. 
The customer often takes on such an obligation by way of a continuing 
undertaking or warranty to the financier. A material adverse change 
clause is usually also an event of default, which entitles the financier 
to terminate the financing and demand an accelerated repayment.

In Leisure Tower Sdn Bhd v AmBank (M) Bhd,
[1]

 the Court of Appeal 
held that the bank was justified in withholding disbursement of a loan 
because the customer failed to meet the conditions precedent for 
drawdown. One of the conditions precedent was that the customer 
represented there was no material adverse change to its financial 
position. However, at the time of drawdown (which coincided with the 
Asian financial crisis, a period that gripped much of East Asia and SE 
Asia), the customer not only failed to pay the sale proceeds into a 
project account, but the project was delayed and the facility tenure 
was coming to an end.

Research shows that there is as yet no reported decision in Malaysia 
on the invocation of a material adverse change clause as a result of a 
viral pandemic. Coronavirus is, after all, not the first viral outbreak in 
Malaysia.

Some guidance can, however, be obtained from an English decision, 

Grupo Hotelero Urvasco SA v Carey Value Added SL.
[2]

 The lender 



[1]
[2011] 4 MLJ 311 (CA)

[2]
[2013] EWHC 1039 (Comm)

declined further disbursement, claiming a material adverse change to 
the borrower’s financial condition.

To rely on such a provision, a financier needs to establish an adverse 
change that is material. Blair J said, “… to be material, the adverse 
change must be material in a substantial way to the borrower's ability 
to perform the transaction in question”. His Lordship goes on to say:

“Unless the adverse change in its financial condition 
significantly affects the borrower’s ability to perform its 
obligations, and in particular its ability to repay the loan, it is not 
a material change.”

Blair J also noted that, in order to be material, “any change must not 
merely be temporary”. A lender cannot also trigger such a clause “on 
the basis of circumstances of which it was aware at the time of the 
agreement”.

A financier, on the above principles, would obviously need to tread 
carefully when considering whether to invoke a material adverse 
change clause. It requires careful review of the customer’s financial 
information and its ability to repay. It requires proof. Otherwise, as 
Blair J said:

“… a lender may be in a position to suspend lending and/or call 
a default at a time when the borrower’s financial condition does 
not fully justify it, thereby propelling it towards insolvency”.
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If you have any queries, please contact the author or her team partner 
Andrew Chiew Ean Vooi (ac@lh-ag.com).
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