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Is COVID-19 a Frustrating Event?

The COVID-19 outbreak is causing major disruptions to global supply 
chains, leading to production bottlenecks and severe delay in the 
delivery of goods. As a result, many businesses find themselves in a 
position where they are unable to meet deadlines or to perform their 
obligations under the contract, whether completely or partially.

In such a situation, the starting point is to check whether your contract 
contains a force majeure clause, which, if successfully invoked, may 
allow the exercising party to avoid his obligations under the contract. 

What if the contract does not contain a force majeure provision or 
contains one that is not wide enough to cover COVID-19? A party may 
then seek to argue that the contract has been frustrated by the 
COVID-19 outbreak.

COVID-19 and Doctrine of Frustration/s 57(2) Contracts Act 1950

In our jurisdiction, the doctrine of frustration is codified in s 57(2) of the 
Contracts Act 1950, where it states:

“A contract to do an act which, after the contract is made, 
becomes impossible, or by reason of some event which the 
promisor could not prevent, unlawful, becomes void when the act 
becomes impossible or unlawful.”

This is a high threshold as the performance of the contract must be 

rendered impossible, not simply more difficult or expensive.
[1]

This begs the question: Is COVID-19 a frustrating event? The answer 
would vary on a contract-by-contract basis as the COVID-19 outbreak 
affects different contracts in different ways. 

For instance, personal services contracts are more likely to be 
frustrated than others on the occurrence of COVID-19 due to illness or 
death. The implementation of the Movement Control Order by the 
government of Malaysia as a measure to curb the outbreak, rendering 
certain movements illegal, may also frustrate some personal services 
contracts (non-essential services).

Ultimately, in determining whether COVID-19 frustrates the contract, 



the court will look at:

(a) The nature of the contract and the surrounding circumstances 

when the contract was made;
[2]

(b) Whether COVID-19 has rendered the original obligation under 
the contract impossible or only possible in a way that is 
radically different from what was contemplated by the parties 
when entering into the contract, but without default of either 

party.
[3]

If the disruption caused by COVID-19 to the performance of a contract 
is relatively small, the court may refuse to hold that the contract is 
frustrated. For instance, the District Court of Hong Kong in Lee Ching 

Wing v Xuan Yi Xiong
[4]

 refused to accept the tenant’s argument that 
a 10-days isolation order during the SARS outbreak preventing him 
from occupying the leased premises has frustrated the lease 
agreement as it did not significantly change the nature of the tenant’s 
rights under the two-year term lease agreement. 

If however, the doctrine of frustration is successfully invoked, the 
effect of frustration will render the contract to become void at the date 
of frustration bringing it to an end and releasing the parties from their 

future obligations.
[5]

Relationship between Force Majeure and Doctrine of Frustration

It should be noted that if the contracting parties have made an express 
provision for the consequences of COVID-19, or if the court finds that 
the terms used in the force majeure provision are wide enough to 
cover COVID-19, then the parties may not be able to invoke the 
doctrine of frustration.

This is because the doctrine of frustration requires that the event upon 
which the parties rely as having frustrated the contract must have 
been one for which no provision has been made in the contract. If a 
provision has been made, then the court will view that the parties must 

have taken to have allocated the risk between them,
[6]

 which will 
curtail the operation of the doctrine of frustration.
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