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MCO: Suspension of Non-Critical Construction Works and Impact 
on Housing Developers

The COVID-19 outbreak has already significantly disrupted business 
operations and global supply chains, including those in the retail and 
hospitality industry. The industrial property sector will prove to be no 
exception if the outbreak continues to worsen, especially in light of 
industry impact of necessary preventive measures taken to curb the 
outbreak. This update addresses some of the topical issues faced by 
housing developers and offers possible solutions. 

Suspension of non-critical construction works

On 16 March 2020, the Prime Minister announced the Movement 
Control Order (MCO) in an attempt to curb the COVID-19 outbreak. 
The MCO was originally intended to be in effect until 31 March 2020, 
but has now been extended for another 14 days, as announced on 25 

March 2020.
[1]

On 17 and 18 March 2020, the Prevention and Control of Infectious 
Diseases (Declaration of Infected Local Areas) Order 2020 (PCIDA 
Order) and the Prevention and Control of Infectious Diseases 
(Measures Within the Infected Local Areas) Regulations 2020 (PCIDA 
Regulations) were issued. Among other things, the PCIDA 
Regulations stipulate that only premises providing essential services 
as defined under the Schedule to the Regulations may remain open.

The PCIDA Regulations have not listed construction as an essential 

service. Further, the Ministry of Public Works
[2]

 and the Ministry of 

Housing and Local Government
[3]

 have also clarified, in their 
respective FAQs published on 18 and 19 March 2020, that all 
construction works are to be suspended during the MCO period. The 
Ministry of Public Works has further elaborated that only certain critical 

works, as stated in the FAQ,
[4]

 are allowed during the MCO period. 

Possible delays to projects

In light of the outbreak and uncertainty as to whether the MCO period 
would be extended, of pressing concern are the possible delays on 
the completion of ongoing housing development projects. As 
construction works have been suspended, completion dates would 



certainly be affected. This would in turn delay the delivery of vacant 
possession (VP) of housing accommodation, resulting in the triggering 
of liquidated ascertained damages. 

Unlike conventional contracts, the relevant prescribed statutory forms 

of sale and purchase agreements
[5]

 unfortunately do not contain force 
majeure clause(s) to extend time for delivery of VP of housing 
accommodation. This begs the question: What are the avenues 
available to housing developers in such a scenario that is arguably 
beyond their reasonable control?

Extension of time?

In an earlier update, “The End: No More Extension of Time to Housing 
Developer”, we discussed the landmark decision of the Federal Court 

in Ang Ming Lee.
[6]

 In Ang Ming Lee, the Federal Court considered the 
validity of Regulation 11(3) of the Housing Development (Control and 
Licensing) Regulations 1989 (Regulations), which confers power on 
the Controller of Housing to waive and modify the terms and conditions 
of the statutory contract of sale.

Prior to Ang Ming Lee, it would have been possible for developers to 
apply to the Controller of Housing for an extension of time to deliver 
VP under Regulation 11(3). This is particularly as the COVID-19 
pandemic may fall within the circumstances prescribed in Regulation 
11(3), i.e. “special circumstances or hardship or necessity compliance 
with any of the provisions in the contract of sale is impracticable or 
unnecessary”. However, in Ang Ming Lee, the Federal Court decided 
that Regulation 11(3) is ultra vires the Housing Development (Control 
and Licensing) Act 1966 (HDA) and therefore invalid. Currently, the 
HDA and the Regulations do not have other express provisions 
enabling the Minister to grant an extension of time to developers to 
complete their projects. However, it should be noted that by s 24(2)(e) 
of the HDA, the Minister is empowered or given the discretion by 
Parliament to “regulate” and prohibit the terms and conditions of the 

statutory contract of sale.
[7]

Contractual negotiation with homebuyers?

In projects where delays are anticipated or have already occurred due 
to the COVID-19 pandemic, developers may consider a more 
pragmatic approach by making contact with homebuyers to negotiate a 
waiver of liquidated ascertained damages in case of a delayed delivery 
of VP, or, alternatively, for a new VP delivery date. Such an agreement 
can be concluded by way of a settlement agreement between the 
housing developer and homebuyer, which has been held to be valid by 

the courts in Oxbridge Height
[8]

 and Pinpoint Consortium.
[9]

Conclusion

In light of the current unprecedented pandemic and the uncertainty that 
lies ahead, developers should start taking pro-active steps to manage 
and mitigate all risks, particularly in respect of potential delays to 
existing housing projects. This would include reassessing the 
organisation’s supply chain management to ensure businesses and 
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operations are better prepared for periods of supply chain disruption. 

Ho Ai Ting, Aaron Mah Zhee Haang and Giselle Yeow Win Yean (Pupil-in-
Chambers)

If you have any queries pertaining to this update or on how to tackle 
delays in delivery of vacant possession, please contact Ho Ai Ting
(hat@lh-ag.com). [See also our earlier updates, “Settlement 
Agreement Entered in HDA Dispute is Valid” and “The End: No More 
Extension of Time to Housing Developer”.]
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