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Introduction 

As fear surrounding the novel coronavirus (COVID-19) continues to spread across the nation, we are faced 
with the harsh reality of drastic disruptions to livelihoods, communities and business operations worldwide, 
which will likely continue into the foreseeable future. In an unprecedented move to restrain movements of 
workforce in Malaysia, the imposition of the nationwide Restriction of Movement Order (“RMO”) from 18 
March 2020 until 31 March 2020 brings much uncertainty. To date, much of the backbone of the economy, 
encompassing private business, have been ordered to close their premises. Only a fraction of the 
Government machineries, industries and services deemed essential, continue to operate. With the number 
of confirmed positive cases on the rise by the day, further stringent emergency restrictions to control the 
pandemic may well be in the pipeline. 

During this critical period, energy and construction players may face various difficulties in fulfilling their 
existing contractual obligations, due to disruptions caused by the suspension of business operations and 
trade restrictions across the country. Important contract terms, such as Force Majeure clauses, which are 
often (and mistakenly) overlooked as "standard boilerplate" in commercial contracts, are likely to be brought 
into sharp focus over the coming weeks and months. Recently, we have been engaged in important 
discussions with clients on the pressing question of whether COVID-19 would excuse them or their 
counterparties from their contractual obligations and liabilities. 

 
In this article, we will explore the impact of COVID-19 on the performance of energy and construction 
contracts, with an emphasis on whether commercial parties can rely on Force Majeure clauses. In doing so, 
we seek to outline detailed practical guidelines on the steps which Energy and Construction players can 
take to safeguard their commercial interests in light of the coronavirus outbreak. An analysis of the relevant 
Force Majeure clauses in a number of standard forms of contracts commonly used in Malaysia is attached 
to this article. 

 
 

1 Partners, Associate and Pupils of Lee Hishammuddin Allen & Gledhill (“LHAG”) 
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Global & Domestic Impact 

COVID-19 brings with it far-ranging commercial, economic and social effects. While major global stock 
exchanges, including Bursa Malaysia, have announced business as usual, stocks are tanking. The 
hospitality and tourism sector, particularly airlines, hotels, and restaurants travel are suffering 
unprecedented stress. It will not be long before we observe a domino impact within the Energy and 
Construction industries. 

We can look to one of Malaysia’s major trading partners, China, as an example. Once the darling of 
manufacturing, China accounted for approximately 35%2 of the world’s global manufacturing output. In a 
bid to curb the spread of the epidemic, China locked down its major manufacturing hubs of Wuhan and 
other cities in the Hubei province. Immediately, global supply chains were disrupted. There are simply no 
alternatives to China, sufficient to pick up the disruption to the supply chain. The temporary shutdown of 
manufacturing has resulted in production bottlenecks and inventory issues down the line. Economies 
around the globe, including Malaysia, will soon feel the full effect of the disruption on manufacturing, and 
on the supply chain for infrastructure and construction projects. 

Flowing from this, Malaysia’s energy demand is predicted to weaken in the immediate term, as the spread 
of COVID-19 slows economic activity. A severely imbalanced supply and demand relationship puts oil 
prices under pressure.3 Perhaps, we may even see a shift in policies from renewables to conventional 
electricity generation as economies seek to reallocate resources to recover from the slump. These are 
issues which will likely continue to cascade and ripple through today’s highly interdependent global 
economies. 

 
 
Impacts on the performance of Energy & Construction Contracts 

From our observations, the potential direct and indirect effects of COVID-19 on the performance of Energy 
and Construction Contracts include, but are not limited to, the following: 

(a) Disruption to project supply chains, including the manufacturing, shipping and delivery of plant 
and equipment; 

(b) Travel restrictions and quarantine obligations imposed on workforce triggering a potential 
scarcity in labour resources. This in turn will adversely impact contractors’ scheduling and other 
obligations on construction projects; 

(c) Upheaval in financial markets and unpredictable currency fluctuations resulting in financial 
duress and unaccounted hardship in project cashflow; 

(d) Backlog and delay in approval from local authorities; 
(e) Postponement and termination of projects; 
(f) Rise in claims and litigation including incurrence of additional costs to manage these; and 
(g) Re-negotiation of risks allocation in contracts. 

 
 
 

2 Jonathan Woetzel and others, ‘China and the world: Inside the Dynamics of a Changing Relationship, McKinsey 
Global Institute’ (2019) 
<https://www.mckinsey.com/~/media/mckinsey/featured%20insights/china/china%20and%20the%20world%20inside 
%20the%20dynamics%20of%20a%20changing%20relationship/mgi-china-and-the-world-full-report-june-2019- 
vf.ashx> accessed 21 March 2020 
3 International Energy Agency, ‘Oil Market Report – March 2020’ (2020) < https://www.iea.org/reports/oil-market- 
report-march-2020> accessed 21 March 2020 

https://www.mckinsey.com/%7E/media/mckinsey/featured%20insights/china/china%20and%20the%20world%20inside%20the%20dynamics%20of%20a%20changing%20relationship/mgi-china-and-the-world-full-report-june-2019-vf.ashx
https://www.mckinsey.com/%7E/media/mckinsey/featured%20insights/china/china%20and%20the%20world%20inside%20the%20dynamics%20of%20a%20changing%20relationship/mgi-china-and-the-world-full-report-june-2019-vf.ashx
https://www.mckinsey.com/%7E/media/mckinsey/featured%20insights/china/china%20and%20the%20world%20inside%20the%20dynamics%20of%20a%20changing%20relationship/mgi-china-and-the-world-full-report-june-2019-vf.ashx
https://www.iea.org/reports/oil-market-report-march-2020
https://www.iea.org/reports/oil-market-report-march-2020
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It is apparent from the above that COVID-19 will significantly impact commercial dealings within the Energy 
and Construction section. In this regard, whether commercial parties are exempted or absolved from their 
obligations will depend on a holistic consideration of the applicability of Force Majeure clauses in their 
contracts. 

 
 
Does COVID-19 Count as Force Majeure? 

The scope of Force Majeure provisions in common law jurisdictions, including Malaysia, is dependent on 
the exact words of the clause, unlike civil law jurisdictions where Force Majeure is usually afforded a specific 
legal meaning by the civil code.4 Accordingly, whether delays or disruptions from the coronavirus pandemic 
are Force Majeure events turns on the interpretation of the relevant wording in the contract. Terms such as 
“pandemic”, "epidemic", "outbreak of diseases" and "quarantine" spelt out in contracts would likely engage 
Force Majeure clauses. The same may be said for "Acts of God", "Acts of Government" or by general 
wording such as "other circumstance beyond the parties’ control". 

However, even if the novel COVID-19 constitutes a Force Majeure event, other considerations must be 
taken into account in assessing whether energy and construction parties are adequately protected: 

(a) Foreseeability - Events which could have been reasonably provided against, avoided or 
overcome will be excluded. In light of the recent outbreaks of various strains of flu, such as the 
2003 SARS outbreak, it may be argued that the coronavirus pandemic was not an unforeseeable 
event. However, with the scale of cities being locked down, and the consequent severe 
disruption to global supply chains, restriction in the free movement of personnel and shortage 
of labour, is unprecedented. Courts may therefore accept that the current COVID-19 outbreak 
differs from earlier epidemics and does not constitute a foreseeable contingency, where no 
reasonable steps could have been taken to avoid its occurrence. As reported in the New York 
Times on 4 February 2020, the coronavirus is "isolating a major urban transit hub larger than 
New York City".5 

(b) Causal link and impact - The event must have prevented or hindered parties from performing 
the contract. It may not suffice if the event merely raises the cause of performing a contract. In 
addition, it must be the only effective cause of default by a party seeking to rely on the Force 
Majeure provision. If there are other competing causes hindering the performance of the 
contract, the defaulting party may not be able to rely on the Force Majeure provision. 

(c) Mitigation - Defaulting parties are usually under a duty to show that they have taken reasonable 
steps to prevent, or at least mitigate, the effects of the coronavirus pandemic. 

(d) Notice requirements - Parties seeking relief for Force Majeure should endeavour to comply with 
the prescribed notice requirements or process under the provisions of the contract. Failure to 
do so may result in the affected party not being able to rely on the Force Majeure provision. 

(e) Consequences - The consequences of invoking the Force Majeure clause depend on what is 
provided in the contract. At the very least, the clause should hold all parties safe from liability 
for non-performance. Common types of relief would include: 

 
 

4 See French Civil Code, Articles 1218 and 1351; UAE Civil Code, Article 273. 
5 Michael Levenson, ‘Scale of China’s Wuhan Shutdown Is Believed To Be Without Precedent’ New York Times (22 
January 2020) < https://www.nytimes.com/2020/01/22/world/asia/coronavirus-quarantines-history.html> accessed 11 
February 2020. 

https://www.nytimes.com/2020/01/22/world/asia/coronavirus-quarantines-history.html
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(i) termination of contract; 

(ii) suspension of contractual obligations; 

(iii) exclusion of liability for late or non-performance; 

(iv) extension of time for performance; and 

(v) renegotiation of contractual terms. 

Given the foregoing, to ensure that Force Majeure clauses within energy and construction contracts 
adequately safeguard the interests of parties, companies would be well advised to review applicable Force 
Majeure provisions under their contracts so as to ascertain whether the repercussions of the outbreak 
may constitute a Force Majeure event together with any notice requirements in the clause. 

 
 
Future Contracts: Is COVID-19 or Similar Pathogens a Force Majeure Event? 

 
As discussed above, Force Majeure clauses are only triggered if the event was unforeseeable at the time 
the contract was entered into. To this end, there must be a distinction drawn between existing contracts 
and new contracts which are currently under negotiation. It may be arguable that future outbreaks of 
COVID-19, or even other similar pathogens, are foreseeable for new contracts which parties have yet to 
formalise, rendering Force Majeure claims unsustainable unless expressly provided for. 

Energy and Construction players should be extra cautious and take necessary steps to address potential 
future outbreaks of COVID-19, or other epidemics, in any contracts which are currently being entered into. 
The Energy, Infrastructure & Projects and International Arbitration Practice Group at LHAG has received 
several queries from clients regarding the prospects of providing for extension of time, termination and 
suspension of contract provisions to cover situations of delays caused by COVID-19. 

 
 
Alternatives to Force Majeure? 

Those undertaking major projects may have alternative contractual protections to invoking Force Majeure 
available, including: 

(a) Frustration: Most common law systems, including Malaysian and English law, provide that a 
contract may be discharged for frustration, where an unforeseen event renders the contract 
physically or commercially impossible to fulfil the contract, or transforms the obligation to 
perform into a radically different obligation. However, commercial parties should be aware that 
the threshold for establishing frustration is high6, where the frustrating event: 

 
• must not be an event anticipated or provided for under the contract; 
• must not be caused by the party seeking to rely on it; and 
• requires a significant change in the circumstances of performance. 

 
 
 
 

6 See Pioneer Shipping Ltd v BTP Tioxide Ltd [1982] AC 724 at 752, where Lord Roskill stated that “It is not lightly to 
be invoked to relieve contracting parties of the normal consequences of imprudent bargains" 

https://en.wikipedia.org/w/index.php?title=Pioneer_Shipping_Ltd_v_BTP_Tioxide_Ltd&action=edit&redlink=1
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(b) Termination: Certain Construction contracts provide for a right to terminate if the effect of Force 
Majeure continues for a significant period. For example, Clause 18.5 of FIDIC Silver Book 2017 
furnishes the right to either party with the right to terminate on 7 days’ notice if the execution of 
substantially all of the works in progress is prevented for a continuous period of 84 days, or for 
multiple periods which total more than 140 days due to an Exceptional Event. 

 
(c) Price Escalation and Currency Fluctuation: Such clauses would typically allocate the risk of 

increased costs and/or currency movements to one of the parties. For instance, Clause 13.7 of 
FIDIC Silver Book 2017 explicitly provides for adjustments to the contract price as a result of the 
changes to the laws of a country. 

 

Step-by-step Practical Tips to Risks Management 

Given the rapidly evolving regulatory response to COVID-19 and its impact on Energy and Construction 
contracts, it is important to closely monitor the potential repercussions and how it may affect the 
performance of contractual obligations. To this end, some practical steps may be taken to manage 
contractual risks: 

 
1. Review of the terms of your Energy and Construction Contracts 

 
Notwithstanding the current threat, it is important to continue observing your contractual rights and 
obligations. As COVID-19 is capable of presenting a wide range of risks and challenges for energy 
and construction projects, both in operation and under construction, it is prudent for the asset 
management and project management teams to first identify: 

 
a. any potential delays due to decrease in access to labour and construction materials, late 

delivery of machineries and equipment, and any corresponding rescheduling; 
b. any potential delays in the testing and commissioning of plant, and the ability to comply with 

performance guarantees; and 
c. the resulting impact of (a) and (b), affecting the contractor’s ability to meet the scheduled 

commercial operations date or completion date, which may subsequently result in disputes. 
 

2. Respect the Notice Requirement & Time Limit 
 

Generally, contemporaneous notice of the occurrence of Force Majeure with particulars, and 
consequences of the event, shall be given by the contractor. These notice requirements may be a 
condition precedent to the entitlement of relief (see for example Clauses 43 and 58.3 of PWD/JKR 
203A Contract and Clause 23.8 of PAM Contract 2006). 

 
In addition, it is prudent for the project team to arrange for re-computations of project timelines and 
milestones following the mandatory suspension of works due to the 14-day nationwide RMO. 
Specific attention would have to be placed at the calculation of “Business Days” and “Working Days” 
involving postal service. 
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3. Mitigation Efforts 
Many standard form contracts require the parties to deploy reasonable efforts to mitigate the impact 
of the event (see for example Clause 19.3 of the FIDIC Red Book 1999). 

 
In mitigating the risks posed by COVID-19, we would advise employers, owners and contractors to: 

 
a. First identify the sources of labour, equipment, supplies or materials for the respective projects. 
b. Thereafter, consider: 

 
• whether an alternative contractor or supplier can be engaged; or 
• whether sub-contractors can perform work the main contractor is unable to do, for example 

by importing labour from another, unaffected country. 
 

c. Review the existing insurance policies, such as business interruption insurance, on the 
coverage for the disruption caused by COVID-19. 

d. Similarly, ensure compliance with any notification requirements to safeguard prospects of 
recovery. In this regard, numerous insurers have indicated that their business interruption 
policies will not pay out for COVID-19 unless it is expressly provided for in the terms of the 
policies. 

 
4. Detailed records keeping and transparent communications 

 
The retention of documents and keeping of records are important not just for good corporate 
governance but to capture the impact of COVID-19 on the events and timelines should a dispute 
arise in the future. These records may be essential evidence: 

 
• to enable reconstruction of any delay analysis due to the impact of COVID-19; 
• to support the adequacy of mitigation actions/measures; and 
• to substantiate additional works carried out (additional sanitization). 

 
5. Beware of obligations under local law regarding health and safety, environmental protection 

and other sector specific regulations 
 

It will also be essential to ensure all medical and travel advice has been followed, and reasonable 
precautionary measures have been taken to help prevent the spread of the virus between project 
personnel. Any failure of the contractor to comply with these regulations may result in liability and 
penalties on the employer/owner. In this regard, following the RMO, local authorities have carried 
out inspections at construction sites to ensure full compliance with the order. 

 
It will be crucial to monitor and assess when the event of Force Majeure ends, in particular as notice 
may need to be given under the energy and construction contract. Determining this will require 
careful consideration of the specific circumstances, for example easing of local restrictions or 
government orders. 

 
 
Conclusion 

As the commercial and economic effects of the COVID-19 outbreak continue to intensify, it is clear that this 
pandemic has the potential to significantly disrupt the operation and execution of energy and construction 
projects in Malaysia and beyond. Energy and construction players must therefore react quickly and 
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decisively to properly understand and safeguard their rights and interests under their contract. The key to 
maintaining commercial operational continuity in projects lies at the heart of crisis management and 
emergency response strategies. To this end, a well drafted contract and Force Majeure clause can prove 
pivotal in ensuring that the interests of commercial parties are catered for when an unexpected supervening 
event such as the COVID-19 occurs. 

 
 
If you have any queries, please contact associate Lim Chee Yong (lhy@lh-ag.com) or team partners, Dato’ 
Nitin Nadkarni (nn@lh-ag.com) and Crystal Wong Wai Chin (wwc@lh-ag.com).

mailto:lhy@lh-ag.com
http://www.lh-ag.com/dato-nitin-nadkarni/?cat=people
http://www.lh-ag.com/dato-nitin-nadkarni/?cat=people
mailto:nn@lh-ag.com
https://www.lh-ag.com/crystal-wong-wai-chin/?cat=people
mailto:wwc@lh-ag.com
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FORCE MAJEURE, EXTENSION OF TIME AND LOSS AND EXPENSE CLAUSES IN STANDARD FORM CONTRACTS 
 
 

COVID-19 CONSTRUCTION CONTRACT RISK MATRIX 
 

 
CONTRACT 

 
FORCE MAJEURE 

 
EXTENSION OF TIME 

 
LOSS AND EXPENSES 

DUE TO FORCE MAJEURE 
 

 
JKR Form 203A  
(Rev. 1/2010)  
 
 
JKR Form 203 
(Rev. 1/2010)   
 
 

 
Clauses 58.1 – 58.7  
 
An "Event of Force Majeure" is an event 
beyond the control of both Parties, where such 
event prevents parties from performing its 
contractual obligation. 
 
Examples include war, insurrection, 
revolution, riot, commotion, disorder and 
natural catastrophe including but not limited to 
earthquakes, floods or any operation of the 
forces of nature against which an experienced 
contractor could not reasonably have been 
expected to take precautions. 
 

Temporarily absolves affected party from 
performing any affected contractual 
obligation.  Parties shall continue to perform 
those contractual obligations not affected, 
delayed or interrupted. If the Event of Force 
Majeure persists, Parties may mutually agree 
to terminate the Contract.  

 

 

 
Clause 43.1 
 
Extension of time shall be granted where the 
works are likely to be or has been delayed 
beyond the Date of Completion due to the Force 
Majeure event. 
 
 

 
Nil 
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JKR Form DB  
(Rev. 1/2010)  
 

 
Clause 67.0     
 
Similar to Clauses 58.1-58.7 of JKR Forms 
203 and 203A above. Note however that 
Clause 67 further provides that an Event of 
Force Majeure shall not include financial 
inability on the part of the Contractor to 
perform his contractual obligations. 
 
 
Clause 28  
 
This Clause requires Contractor to comply 
with and carry out such regulations, orders 
and requirements as may be made by the 
Government or the local medical or health 
authorities for the purpose of dealing with an 
outbreak of illness of an epidemic nature. 
 
 

 
Clauses 49.1, 59.2 
 
Similar to Clauses 43.1 of JKR Forms 203 and 
203A above. 
 
 

 
Nil 
 

 
Agreement and 
Conditions of PAM 
Contract 2006  
(With Quantities) / 
(Without 
Quantities) 
 
 
 
Agreement and 
Conditions of PAM 
Contract 2018 (With 
Quantities) / 
(Without 
Quantities) 
 

 
Article 7 (ad) 
 
Does not list events considered to be Force 
Majeure but defines it as “any circumstances 
beyond the control of the Contractor 
caused by terrorist acts, governmental or 
regulatory action, epidemics and natural 
disasters”. 
 
 
 

 
Clause 23 
 
Force Majeure is listed as one of the Relevant 
Events. Extension of time shall be granted by 
the Architect where the works are likely to be or 
has been delayed beyond the Completion Date 
due to the Force Majeure.  
 
 
 
 
 

 
Nil 
 
 
 



 
 
 

LHAG’S ENERGY, INFRASTRUCTURE & PROJECTS PRACTICE GROUP  
 
  
 

© Lee Hishammuddin Allen & Gledhill. All rights reserved.  

 
CIDB Standard 
Form of Contract 
for Building Works  
2000 Edition 
 

 
Does not define Force Majeure. Note however 
the following -  
 
Clause 1.1 
 
Excepted Risks is defined as among others, 
war, rebellion, riot, commotion, ionisation 
radiation and pressure waves. No mention of 
pandemic. 
 
Clause 19 
 
Works may be suspended due to Force 
Majeure, however only at Superintending 
Officer’s discretion. Prolonged Suspension, 
beyond 14 days, may entitle the Contractor to 
terminate or omit the affected portion of the 
works. 
 
 
 
 

 
Clause 24.1 
 
Allows for the Superintending Officer to extend 
the time for completion if the delay in completion 
of works has been or is being caused by Force 
Majeure. 
 

 
Clause 31.1  
 
If the Superintending Officer orders 
suspension of any work under Clause 
19, the Contractor may be able to 
recover loss and expenses.  
 
  
 
 

 
IEM Form of 
Contract for Civil 
Engineering Works,  
Second Edition, 
July 2011  
 

 
Does not define Force Majeure. 
 
Clause 20.4 
 
The Contract has an “Employer’s Risks” 
clause. Examples of Employer’s Risks include 
war, acts of terrorism, riots, commotions or 
any operation of the forces or nature which 
an experienced contractor could not have 
reasonably foreseen or priced for.  
 
 
 
 
 

 
Clauses 20.3(2) and 44  
 
The Engineer may certify extension to Date for 
Completion of the Works by fixing an extended 
Date for Completion if there is delay to the 
completion of the Works which has been 
caused by the occurrence of an Employer’s 
Risks.  

 
Clause 20.3  
 
The Contractor may only claim for 
damage or loss to the physical works as 
a result of the Employer’s Risks.  
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FIDIC Red Book  
1999 Edition: 
Conditions of 
Contract for 
Construction 

 
Clause 19.1 
 
Defines “Force Majeure” as an exceptional 
event or circumstance –  
 

(a) which is beyond a Party’s control,  
(b) which could not have reasonably 

been provided for before entering into 
the contract; 

(c) which, having arisen, could not 
reasonably have been avoided or 
overcome, and  

(d) which is not substantially attributable 
to other Party.  

Example of Force Majeure includes hostilities, 
terrorism, rebellion, riot, ionising radiation and 
natural catastrophe.  
 
Clauses 19.2, 19.6 and 19.7  
 
Temporarily absolves affected party from 
performing its affected contractual obligations. 
Termination of Contract possible if Force 
Majeure exceeds a continuous period of 84 
days or cumulative period of 140 days over the 
same Force Majeure event. 
 
 
 
 
 
 
 
 
 
 

 
Clause 19.4 
 
Force Majeure entitles Contractor to an 
extension of time.  
 
 
Clause 8.4 
 
Contractor is entitled to an extension of time 
due to, among others, unforeseeable shortages 
in the availability of personnel or goods 
caused by epidemic or governmental actions.  

 
Clause 19.4 
 
Contractor is only entitled to claim for 
costs as a result of specific Force 
Majeure events. Epidemic and 
governmental action are not specifically 
listed as Force Majeure events.  
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FIDIC Red Book  
2017 Edition: 
Conditions of 
Contract for 
Construction 
 
FIDIC Yellow Book 
2017 Edition: 
Conditions of 
Contract for Plant & 
Design Build 
 
 

 
The term “Force Majeure” is replaced with the 
term “Exceptional Event”.  
 
Clause 18.1 
 
Apart from the addition of strike or lockout as 
Exceptional Event, the other listed events or 
circumstances are similar to Clause 19.1 of 
the Red Book 1999 edition.  

 
The consequences of Exceptional Event are 
similar to that of the consequences of Force 
Majeure in the 1999 edition. 
 
Clause 18.4 
 
Force Majeure entitles Contractor to an 
extension of time. 
 
Clause 8.5 
 
Contractor is entitled to an extension of time 
due to, among others, unforeseeable 
shortages in the availability of personnel or 
goods caused by epidemic or governmental 
actions. 
 

 
Clause 18.4 
 
Contractor is only entitled to claim for 
costs as a result of specific Force 
Majeure events. Epidemic and 
governmental action are not specifically 
listed as Force Majeure events. 

 
FIDIC Silver Book  
2017 Edition: 
Conditions of 
Contract for 
EPC/Turnkey 
Project 

 
The term Force Majeure is replaced with the 
term “Exceptional Event”.  
 
Clause 18.1 
 
Apart from the addition of strike or lockout as 
Exceptional Event, the other listed events or 
circumstances are similar to Clause 19.1 of 
the Red Book 1999 edition.  

 
The consequences of Exceptional Event are 
similar to that of the consequences of Force 
Majeure in the 1999 edition. 
 
Clause 18.4 
 
Force Majeure entitles Contractor to an 
extension of time. 
 
Clause 8.5 
 
Contractor is entitled to an extension of time 
due to, among others, unforeseeable 
shortages in the availability of employer-
supplied materials caused by epidemic or 
governmental actions. 
 

 
Clause 18.4 
 
Contractor is only entitled to claim for 
costs as a result of specific Force 
Majeure events. Epidemic and 
governmental action are not 
specifically listed as Force Majeure 
events. 
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