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To ensure access to justice during the global COVID-19 pandemic, courts and arbitral 

institutions have begun remodelling delivery of their services from the “physical attendance” 

model to a virtual model, by conducting online hearings via e-Review systems, exchange of e-

mails, or videoconference. However, these options are subject to courts’ indulgence and 

agreement between parties. Significant logistical and documentational hurdles continue to 

hinder the efficiency of these systems for this purpose. Faced with the exigencies of COVID-19, 

parties under heightened pressure to resolve disputes swiftly should consider the attractive 

alternative of mediation. 

Mediation in Malaysia 

Present 

The Malaysian legal industry is no stranger to mediation. Judges typically encourage mediation 

prior to commencing trial, in line with Practice Direction No. 4 of 2016 issued by the Chief 

Registrar of the Federal Court of Malaysia. For court-referred mediations, parties must fix a 

return date not more than one month from the date of referral, to update court on the progress 

and outcome of the mediation. 

Parties seeking flexibility in their choice of mediator(s) might consider the Malaysian Mediation 
Centre (“MMC”) or the Asian International Arbitration Centre (“AIAC”). Both the MMC and the 
AIAC have their own mediation rules and list of certified mediators for parties to choose from. 

In 2019, recognising the increased prevalence of mediation in the international and domestic 

commercial sphere as an alternative to litigation, Malaysia signed the United Nations Convention 

on International Settlement Agreements Resulting from Mediation (“Singapore Convention”). 

The Singapore Convention aims to improve the enforceability of international commercial 

settlement agreements reached through mediation.  

 
1 Partner, Associate and Pupil-in-Chambers of Lee Hishammuddin Allen & Gledhill.  

https://www.lh-ag.com/crystal-wong-wai-chin/?cat=people
https://www.malaysianbar.org.my/cms/upload_files/document/Circular%20No%20027-2017.pdf
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Future 

Ratification of the Singapore Convention into Malaysia’s legislative framework remains under 

discussion by Malaysia’s government and regulatory bodies. Conferring enforceability on 

settlement agreements resulting from mediation may require reform to legislation including the 

Mediation Act 2012 and the Rules of Court 2012. Specifically, the Rules of Court 2012 would 

require the addition of procedures for the enforcement of internationally mediated settlement 

agreements. The AIAC is also looking to revise and amend its own AIAC Mediation Rules 2018 

in line with these anticipated reforms. Whatever form it takes, ratification of the Singapore 

Convention will undoubtedly signify an important milestone in the development of alternative 

dispute resolution (“ADR”) in Malaysia, not least in mediation.  

As an institutional administrative centre for ADR, the AIAC has suggested that when ratifying 

the Singapore Convention, Malaysia should also consider incorporating the UNCITRAL Model 

Law on International Commercial Mediation and International Settlement Agreements Resulting 

from Mediation 2018 (“2018 Model Law”) into the Mediation Act 2012. The 2018 Model Law 

mirrors the provisions of the Singapore Convention in providing for the enforceability of 

international settlement agreements resulting from mediation – in the same way that the New 

York Convention provides for the recognition and enforcement of international arbitration 

awards.  

The AIAC believes that ratifying the Singapore Convention will increase referrals to mediation 

and thus improve Malaysia’s appeal as an ADR hub. Businesses and investors will have the 

assurance and confidence that when disputes arise, they can turn to mediation to reach 

internationally recognised and enforceable settlement agreements. In turn, Malaysia’s economy 

would benefit from the resulting rise in foreign investment. In this way, the domestic 

implementation of the Singapore Convention in Malaysia is anticipated to benefit all segments 

of the economy. 

Why mediate?  

In this time of crisis, it is imperative for parties to redouble their efforts to resolve disputes in the 

first instance through negotiation. When negotiation ends in deadlock, mediation is the best 

alternative. For parties genuinely seeking settlement, mediation has been widely demonstrated 

to achieve the following benefits – 

(a) Mediator-guided – As a neutral third party, a mediator can guide negotiations and 

assist parties to devise strategies, communicate constructively and work through a 

deadlock  

(b) Rapid settlement – When mediated, disputes can be resolved in a matter of months, 

weeks or even days, in contrast to litigation and arbitration timelines that typically 

span years 
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(c) Non-confrontational – Mediated disputes are less likely to end commercial 

relationships and cause acrimony, because solutions are mutually agreed by the 

parties and not imposed by the mediator 

(d) Flexibility in decision-making – With the freedom to craft their settlement 

agreement, parties can agree tailored solutions that comprehensively address not 

only issues in dispute, but even wider issues, whether legal, commercial, financial or 

a combination  

(e) Workable decisions – Mediated settlements are often more pragmatic, because 

parties can customise the procedure for implementation of the settlement, enhancing 

the likelihood of compliance with its terms 

(f) Confidentiality – Communications during the mediation process are strictly “without 

prejudice”, meaning that they are confidential and privileged in general, and cannot 

be disclosed in any court proceedings or arbitration proceeding  

(g) Economical – Mediation is generally less costly than litigation and arbitration 

Social distancing: mastering mediation in the era of COVID-19 

As social distancing looks set to stay for the long term, technology-assisted ADR and other 

online communication technologies are even more important. With parties unable to meet face 

to face, the use of online platforms for ADR has surged, especially for mediation – the most 

used online ADR process. Some of these platforms include Skype, Microsoft Teams, Legaler 

and Webex. 

Immediation, one such platform, has created an advanced videoconference function specially 

designed for mediation. In Immediation, parties have a flexible, secure, start-to-finish online 

mediation process from claim through to settlement. Through this platform, parties can draft, 

view, and execute settlement agreements live and online during the mediation process – all in 

the virtual “presence” of an expert mediator panel. Just last week, Immediation successfully 

accommodated the first online 27th Willem C. Vis International Commercial Arbitration Moot – 

a competition between 248 teams judged by international arbitrators, all spread across the 

globe.  

Given the modern ubiquity of the internet and online-enabled devices, parties have little or no 

excuse not to avail themselves of these advanced online dispute resolution tools. While 

mediating virtually has conventionally been regarded to be less effective than in-person 

interaction, adopting the correct approach can achieve an outcome that is as meaningful, if not 

more. Below are some guiding principles and logistical tips to bear in mind when mediating 

disputes online – 
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Guiding principles 

(a) Communicate – Discuss with your counterparty how best to commence mediation 

before beginning the process. Be mindful that both parties are mediating in order to 

minimise losses and come to an amicable solution 

(b) Bargain – Know the best offer you can put on the table. This mandate should be 

finalised before mediation and only revealed during mediation if and when the time 

is right 

(c) Practice – Like any other interaction, the best way to be persuasive and effective 

during mediation is to practise before the session, whether with someone else or in 

front of a mirror  

(d) Strategise – Discussions can lose focus when a mediation drags too long. Time 

management is crucial, and short breaks should be taken periodically 

(e) Agreement – Focus on creating options to resolve disputes through a clear, objective 

agreement. This can be done by ensuring the agreement meets the SMART criteria: 

specific, measurable, attainable, relevant and time-bound  

(f) Remain professional – A successful mediation depends on parties putting emotions 

aside. This is even more imperative when mediating virtually 

Logistical tips 

(a) Invites – If your counterparty has not done so yet, take the initiative to send direct 

meeting invites to eliminate the hassle for your counterparty of creating a new 

account 

(b) Test meetings – Log on early to test the facility before commencing the mediation, 

both for your own familiarity with the system and to prevent technical issues 

(connectivity, cameras and audio issues) disrupting the mediation 

(c) Cameras and microphones – Ensure that your microphone, audio reception and 

camera (the use of which is recommended) are working and clear. Mute your own 

microphone when not speaking to minimise interference  

(d) Breakout room function – If available, parties can be moved to a virtual “private 

room” when the mediator elects to have a separate session with each party 

(e) Device – Use only one device per room to avoid interference 
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(f) Breaks – Take frequent breaks to avoid eyestrain from extended screen time and 

prevent your device overheating 

(g) Documents – Some web-based conferencing facilities allow for documents or 

potential pieces of evidence to be shared and reviewed live  

(h) Recordings – Some applications allow discussions to be recorded within the 

application and shared later. Restart recording every 30 minutes to avoid the file 

becoming too large 

Mediation: a meeting of minds from a distance? 

COVID-19 has challenged and reshaped conventional dispute resolution paradigms. Although 

the availability of online mediation in some form is nothing new, many parties, faced with varying 

degrees of lockdown, have only now begun actively to give it consideration. Where a matter 

settles amicably by mediation, parties benefit from the reduction in cost and time of resolving 

the dispute, opportunities for renewed business relationships, and the possibility of outcomes 

which a strictly determinative process could not have achieved.  

Once the Movement Control Order is lifted, courts and arbitral institutions in Malaysia are likely 

to be deluged by the mounting backlog of commercial disputes – whether already in motion prior 

to COVID-19 or resulting from the global pandemic. To soften the economic blow of the COVID-

19 crisis, the cost and confrontation of court proceedings or arbitration should be avoided as far 

as possible; instead, parties should turn to innovative online mediation platforms to negotiate 

solutions and explore all avenues.  
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