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COVID-19 — No Break from Competition 
 
In the face of major disruptions and uncertainties caused by 
COVID-19 and the Movement Control Order (MCO), businesses 
may be tempted to mitigate the impact by, for example, cooperating 
or fixing prices with their competitors. Although the MCO will come 
to an end on 14 April 2020 (unless further extended), its 
implications and after-effects may continue well past then.   

 
Are there any competition law exemptions during the COVID-19 
crisis?  
 
Recognising that the COVID-19 crisis may trigger the need for 
business collaborations to preserve the supply of essential goods 
and services, competition law has been temporarily relaxed in 
certain countries such as the UK1 (for supermarkets), the US2 
(for medical supplies distributors) and Norway3 (for transportation 
sector). That said, unscrupulous businesses that exploit the crisis 
will not be tolerated, as cautioned by the UK‟s Competition and 
Markets Authority.4 
 
Meanwhile, the Malaysia Competition Commission (MyCC) has 
not announced any relaxation of competition rules to date. In the 
absence of any exemptions, businesses should continue to be 
mindful of competition law risks and avoid any breaches. The 
penalty for infringing the Competition Act 2010 (CA) is severe — 
a potential financial penalty of up to 10% of worldwide turnover 
can be imposed. 
 
1. Business collaborations which are anti-competitive 
 
The CA prohibits any agreements which have the object or effect of 
significantly preventing, restricting or distorting competition in any 

                                                 
1
  UK Government press release, “Supermarkets to join forces to feed the nation” (19 March 2020) 

<https://www.gov.uk/government/news/supermarkets-to-join-forces-to-feed-the-nation>. 
2
  US Department of Justice press release, “Department of Justice Issues Business Review Letter to Medical Supplies Distributors Supporting 

Project Airbridge Under Expedited Procedure for COVID-19 Pandemic Response” (4 April 2020) <https://www.justice.gov/opa/pr/department-justice-
issues-business-review-letter-medical-supplies-distributors-supporting> 
3
  Norwegian Competition Authority press release, “Transportation sector is granted temporary exception from the Competition Act” (19 March 

2020) <https://konkurransetilsynet.no/transportation-sector-is-granted-temporary-exception-from-the-competition-act/?lang=en> 
4
  UK‟s Competition and Markets Authority, “CMA approach to business cooperation in response to COVID-19” (25 March 2020) 

<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/875468/COVID-19_guidance_-.pdf> 
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market for goods or services in Malaysia. Crucially, other than 
formal contracts, any informal arrangement or understanding (for 
instance, a discussion over a Zoom meeting) may amount to an 
agreement, regardless of whether it is legally enforceable. 

 
By way of illustration, we have set out the types of cooperation 
that are generally prohibited, potentially prohibited  and generally 
allowed below:  
 

Generally 
prohibited 

 Agreements between competitors which have the 
following object are deemed to be anti-
competitive:5 
 

o fix directly/indirectly a purchase or selling 
price or any other trading conditions; 

o share market or sources of supply; 
o limit or control production, market 

outlets/access, technical/technological 
development or investment; 

o perform an act of bid rigging; or 
o sharing of price information.6  

 
MyCC need not prove that such agreements have 
anti-competitive effect.   
 

 Notably, the prohibition of anti-competitive 
agreements applies to businesses of all sizes, not 
just large corporations. For instance, even tuition 
centres and day care centres operating in Subang 
Jaya were fined for engaging in price fixing 
activity.7 
 

Potentially 
prohibited 

 Among others, the following cooperation may be 
prohibited and will be assessed on a case-by-
case basis: 
 
(a) sharing of non-price information, e.g. stock 

level;  
(b) pooling of staff; and 
(c) joint logistics and distribution. 

 

Generally 
allowed 

 Cooperation that does not have the object or 
effect of significantly preventing, restricting or 
distorting competition, e.g. collaboration on 
voluntary technical standards 
 

 Safe harbours8 ― agreements are not usually 
considered to have significant anti-competitive 
effect if the parties are: 

 
(a) competitors, and their combined market share 

of the relevant market does not exceed 20%; 

                                                 
5
  Competition Act 2010 (CA), s 4(2) 

6
  MyCC‟s Guidelines on Chapter 1 Prohibition (Chapter 1 Guidelines), para 3.6 

7
  MyCC Press Release, “MyCC issues decision on seven tuition and day care centres‟ (29 October 2018) 

<https://www.mycc.gov.my/sites/default/files/pdf/newsroom/FD%20Tuition%20and%20Daycare%20%28BI%29.pdf> 
8
  Chapter 1 Guidelines, para 3.4 
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or 
(b) not competitors, and individually has less than 

25% in any relevant market. 
 

 
Exemptions and relief of liability 
 
While there are procedures for granting exemptions under the 
CA, not many of such exemptions have been granted as they 
require exceptional reasons. Nonetheless, if businesses are able 
to meet s 5 of the CA, they may apply to MyCC for individual9 or 
block10 exemption.  
 
Under s 5 of the CA, businesses may seek relief of liability if: 

 

(a) there are significant identifiable technological, efficiency or 
social benefits directly arising from the agreement; 

(b) the benefits could not reasonably have been provided by 
the parties without the agreement having anti-competitive 
effect; 

(c) the detrimental effect of the agreement on competition is 
proportionate to the benefits provided; and 

(d) the agreement does not allow the enterprise concerned to 
eliminate competition completely in respect of a 
substantial part of the goods or services. 

 
Notes 
 
Some businesses may have good reasons to work together to 
maintain the availability of critical or essential goods and services 
to the Malaysian public, especially those that are in limited 
supply. However, businesses should ensure that any 
collaborations, particularly those with competitors, do not go 
beyond what is necessary to minimise the risk of a competition 
law infringement. Therefore, if in doubt, businesses should 
consider obtaining legal advice on any collaboration they intend 
to have, particularly with competitors.  
 
Even if there is no public enforcement, there is nothing to prevent 
private actions11 by any person who suffers loss or damage 
directly as a result of a competition law infringement. 

 
2. Exploitations during COVID-19 crisis, e.g. excessive pricing 

 
Unsurprisingly, there has been an increase in demand for critical 
products such as face masks, sanitisers, food staples and other 
essential goods in view of the COVID-19 outbreak and the MCO. 
Some businesses may capitalise on this by imposing exorbitant 
prices for their goods and services. Such behaviours exploit 
consumers and may constitute an abuse of dominance, which is 

                                                 
9
  CA, s 6(1) 

10
  Ibid, s 8(1) 

11
  Id, s 64(1) 



prohibited under the CA.12  
 
Dominant position 
 
MyCC will generally consider a market share above 60% to be 
indicative ― though not conclusive ― of dominance.13 Other 
considerations, e.g. ease of entry into the market, may be taken 
into account in assessing dominance. 
 
Businesses should be aware, however, that regardless of 
whether they are dominant, it is an offence to sell price-controlled 
goods above the ceiling price determined by the government14 or 
profiteer in selling any goods.15 
 
Abusive conducts 
 
Should your business be considered to be in a dominant 
position, conducts which may constitute an abuse of dominance 
include but are not limited to:16 
 

(a) imposing an unfair purchase or selling price or other unfair 
trading condition; 

(b) refusing to supply to particular enterprises or customers; 
or 

(c) forcing conditions in a contract which have no connection 
with the subject matter of the contract (e.g. making the 
contract conditional on buying an unrelated product). 

 
That said, dominant businesses are not prohibited from such 
conduct if they have a reasonable commercial justification or 
represent a reasonable commercial response to the market entry 
or market conduct of a competitor.17 For example, a supplier may 
face difficulties in meeting all demands during this crisis, and 
therefore prioritises supply to regular customers and those with 
existing contracts rather than irregular customers. In this case, 
the supplier‟s refusal to supply may be justifiable despite its 
dominant position.  
 
3. Merger control for M&A 
 
As a result of a plunge in equity markets or cooperation between 
businesses during the COVID-19 crisis, mergers and acquisitions 
(M&A) may potentially accelerate in the short term. At present, 
the CA does not regulate M&A; it is expected, however, to be 
amended this year to introduce merger control.18  
 
M&A parties, especially those with global activities, should note 

                                                 
12

  Ibid, s 10(1) 
13

  MyCC‟s Guidelines on Chapter 2 Prohibition (Chapter 2 Guidelines), para 2.14 
14

  Price Control and Anti-Profiteering Act 2011, s 11 
15

  Ibid, s 14(1) 
16

  CA, s 10(2) 
17

  Ibid, s 10(3) 
18

   „Potential M&A in Malaysia could soon face anti-monopoly scrutiny‟, The Star Online (10 January 2020) 
<https://www.thestar.com.my/business/business-news/2020/01/10/potential-ma-in-malaysia-could-soon-face-anti-monopoly-scrutiny> 
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that the M&A may be subject to merger control in markets 
affected by the M&A, even if the M&A takes place outside those 
markets. M&A parties may be required to notify the relevant 
competition authorities if the M&A satisfies the notification 
threshold, particularly in jurisdictions with mandatory merger 
control regimes.  
 
Possible delays in obtaining approval 
 
M&A parties who have submitted or plan to submit such 
notifications in other jurisdictions with merger regimes should 
note the following in light of the pandemic: 
  

(a) the European Commission19 and German competition 
authority,20 among others, have encouraged M&A parties 
to delay merger notifications where possible; and 
 

(b) deadlines for merger control have been suspended by 
competition authorities in certain countries such as the 
Philippines21 and France.22 
 

Accordingly, when managing merger timelines, M&A parties 
should factor in possible delays in obtaining merger control 
approvals and ensure that long-stop dates for M&A deals are 
sufficient.  
 
In any case, M&A parties should continue to notify the relevant 
competition authorities if the M&A satisfies the stipulated 
notification thresholds. M&A parties should avoid “gun-jumping” 
and not implement the M&A until clearance is obtained. It is 
crucial to note that the M&A may subsequently be dissolved or 
modified and M&A parties may be fined if the M&A is found to be 
anti-competitive; this is irrespective of whether it is a mandatory 
or voluntary merger control regime. 
 
Conclusion 
 
Although there may be more pressing matters to deal with in light 
of COVID-19 and the MCO, such as keeping both employees 
and businesses safe, businesses should continue to stay vigilant 
of competition law risks at all times. The COVID-19 crisis does 
not exempt compliance with competition law, unless exempted 
by MyCC or excluded by law.  
 
Having said that, the risk of competition law enforcement could 

                                                 
19

  European Commission press release, „Special measures due to coronavirus/COVID-19: Update of 7th April 2020‟ (7 April 2020) 
<https://ec.europa.eu/competition/mergers/covid_19.html> 
20

  German Federal Cartel Office press release, „Communication with the Bundeskartellamt (Coronavirus measures)‟ (17 March 2020) 
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/AktuelleMeldungen/2020/17_03_2020_Communication_Bundeskartellamt.html?nn=413644
2> 
21

  Philippine Competition Commission Resolution No 007-2020, „Suspension of certain merger processes and timelines in view of community 
quarantine and alternative work arrangement to manage the COVID-19 situation‟ (16 March 2020) <https://phcc.gov.ph/wp-
content/uploads/2020/03/PCC_Comm-Reso-No.-007-2020-on-the-Suspension-of-Merger-Process-and-Timeline_16Mar2020.pdf> 
22

  French Competition Authority, „Adaptation of the deadlines and procedures of the Competition Authority during the health emergency period‟ 
(27 March 2020) <https://www.autoritedelaconcurrence.fr/fr/communiques-de-presse/adaptation-des-delais-et-procedures-de-lautorite-de-la-
concurrence-pendant-la> 
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https://www.autoritedelaconcurrence.fr/fr/communiques-de-presse/adaptation-des-delais-et-procedures-de-lautorite-de-la-concurrence-pendant-la


 

deter cooperation among businesses to respond to new 
challenges created by this crisis. Therefore, it is hoped that 
MyCC will take a pragmatic approach and provide businesses 
with some comfort, particularly in respect of genuine cooperation 
which is for the benefit of consumers. 
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