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COVID-19: Directors’ Duties and Personal Liability  
for Insolvent Trading 
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The COVID-19 pandemic has caused significant disruptions to businesses and their 
cash flow, with some pushed to the brink of insolvency. The directors of a company 
should be aware of their duties and potential personal liability if the company continues 
to trade while it is insolvent. These duties and potential liability may also apply to 
officers primarily responsible for the management of the company.  
 
Overview of directors’ duties 
 
A director owes various statutory and fiduciary duties to the company, including: 
 

(a) to exercise his power in accordance with the Companies Act 2016, for a proper 
purpose and in good faith in the best interest of the company;1 

 
(b) to exercise reasonable care, skill and diligence with the knowledge, skill and 

experience which may reasonably be expected of a director having the same 
responsibilities and any additional knowledge, skill and experience which he 
has;2 

 
(c) to keep accounting and other records to sufficiently explain the transactions and 

financial position of the company and enable true and fair profit and loss 
accounts and balance sheets and any documents required to be attached 
thereto to be prepared;3  

 
(d) to keep accounting and other records in a manner as to enable them to be 

conveniently and properly audited;4   
 

(e) in the case of a public company, to implement a system of internal control that 
will provide a reasonable assurance that:5  

 
(i) the assets of the company are safeguarded against loss from 

unauthorised use or disposition and to give a proper account of the 
assets; and 

 
(ii) all transactions are properly authorised and the transactions are recorded 

as necessary to enable the preparation of true and fair view of the 
financial statements of the company.  

 
“Director” includes de facto, nominee and alternate or substitute director.6 The duties 
noted in paragraphs (a) and (b) above also apply to the chief executive officer, chief 
financial officer, chief operating officer or any other person primarily responsible for the  
 

                                                      
1
  Companies Act 2016, s 213(1) 

2
  Companies Act 2016, s 213(2); Tengku Dato’ Ibrahim Petra bin Tengku Indra Petra v Petra Perdana Berhad [2018] 1 

AMR 517 (FC) 
3
   Companies Act 2016, s 245(1)(a) 

4
   Companies Act 2016, s 245(1)(b) 

5
   Companies Act 2016, s 246 

6
   Companies Act 2016, s 2(1) – definition of “director” 
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management of the company.7 The duties noted in paragraphs (c) and (d) above also 
apply to the principal executive officer of the company, whether or not he is a director.8  
 
If a company is solvent, the directors and officers primarily owe these duties to the 
company. However, if the company is insolvent, the interests of creditors become 
paramount and can displace the interests of the shareholders. In Kinsela,9 the court 
held that:10  
 

“In a solvent company the proprietary interests of the shareholders entitle them 
as a general body to be regarded as the company when questions of the duty of 
directors arise. If, as a general body, they authorise or ratify a particular action of 
the directors, there can be no challenge to the validity of what the directors have 
done. But where a company is insolvent the interests of the creditors intrude. 
They become prospectively entitled, through the mechanism of liquidation, to 
displace the power of the shareholders and directors to deal with the company's 
assets. It is in a practical sense their assets and not the shareholders' assets 
that, through the medium of the company, are under the management of the 
directors pending either liquidation, return to solvency, or the imposition of some 
alternative administration.” 

 
In light of the Movement Control Order, many businesses are currently unable to 
operate and may find themselves in a “cash crunch” situation. To prevent risks of 
personal liability, the directors (and management) of companies should take into 
consideration the interests of creditors while trading, act prudently and take 
precautionary measures. A summary of the current legislation applicable to insolvent 
and fraudulent trading is set out below.  
 
Insolvent trading  
 
Our Companies Act 2016 (the Act) provides for imposition of civil liability and penal 
consequences on officers of the company who engage in what is commonly known as 
insolvent and fraudulent trading. “Officer” includes any director, secretary or employee 
of the company, a receiver and manager appointed under a power contained in any 
instrument and liquidator appointed in a voluntary winding-up.11 
 
Section 539(3) of the Act provides that an officer of the company commits an offence if 
he was knowingly a party to the contracting of a debt and had, at the time the debt was 
contracted, no reasonable or probable ground of expectation, after taking into 
consideration the other liabilities, if any, of the company at the time, of the company 
being able to pay the debt. An officer convicted of an offence under s 539(3) is liable to 
imprisonment for a term up to five years or a fine up to RM500,000, or both. 
 
Section 540(2) further provides where an officer has been convicted of an offence 
under s 539(3), the court may, on the application of the liquidator or any creditor or  
 

                                                      
7
  Companies Act 2016, s 210 read with s 2(1) – definition of “director” 

8
  Companies Act 2016, s 245 read s 2(1) - definition of “manager” 

9
  Kinsela v Russell Kinsela Pty Ltd (in liq) (1986) 4 NSWLR 722 

10
  This judicial statement was approved in West Marcia Safetywear Ltd (in liq) v Dodd and another [1988] BCLC 250, an 

English case followed by the Malaysian courts in CIMB Bank Berhad v Jaring Communications Sdn Bhd [2017] 4 CLJ 465 (HC) 
and Tradelift Indopalm Industries Sdn Bhd (in liquidation) v Waris Selesa Sdn Bhd (in liquidation) [2018] 10 MLJ 780 (HC) 
11

  Companies Act 2016, s 2(1) – definition of “officer”. It does not include any receiver who is not also a manager, any 
receiver and manager appointed by the court or any liquidator appointed by the court or by the creditors. 
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contributory of the company, declare the officer shall be personally responsible for the 
payment of the whole or part of the debt incurred by the company.12  
 
In determining whether an offence under s 539(3) has been made out, the court will 
apply a combination of subjective and objective tests. It will examine all the facts known 
to the officer at the time the debt was contracted and determine whether they provide 
any reasonable or probable ground of expectation of an ability in the company to repay 
the debt.13 Although this provision does not expressly prohibit a director or officer from 
continuing to trade to preserve the company as a going concern, directors and officers 
who allow the company to continue trading and incur further debts when it is hopelessly 
insolvent is liable to be prosecuted under s 539(3) and held personally liable under s 
540(2).14 
 
Fraudulent trading 
 
Section 540(1) of the Act provides that if, in the course of the winding-up of a company 
or in any proceedings against a company, it appears that any business of the company 
has been carried on with intent to defraud the creditors of the company or creditors of 
any other person or for any fraudulent purpose, the court, on the application of the 
liquidator or any creditor or contributory of the company, may declare any person who 
was knowingly a party to the carrying on of the business in that manner shall be 
personally responsible for all or any of the debts or other liabilities of the company. 
 
This section provides for a civil claim against an errant director or officer of the 
company on the ground of fraudulent trading. The standard of proof is on the balance 
of probabilities. If successful, the court may order the errant director or officer to pay 
compensation to the injured party or parties.15  
 
The mere fact that a director or officer carries on the business of the company, knowing 
there is no prospect of the creditors being repaid, is not, of itself, sufficient to establish 
intention to defraud the creditors. However, if this is coupled with a conscious 
impropriety in the conduct of the business amounting to dishonest conduct, they will 
likely make out a case of fraudulent trading under s 540(1). It is not necessary to prove 
there is a scheme to defraud the creditors. A single act of doing business to defraud a 
creditor is sufficient to trigger s 540(1).16  
 
In JCT,17 a director was held liable for fraudulent trading under s 304(1) of the 
Companies Act 1965 (now s 540(1) of the Act), where he made continuing 
representations to the creditors, particularly employees of the company, that the 
company was a going concern so as to be able to continue to trade and be given credit 
by unsuspecting creditors and suppliers, despite knowing that this was not in fact the 
case.  
 
Apart from civil liability, s 540(5) of the Act provides that every person who was 
knowingly a party to the carrying on of the business with the intent or for the purpose  
 

                                                      
12

  Companies Act 2016, s 540(2) 
13

  Shapowloff v Dunn (1981) 5 ACLR 577 (HCA)  
14

  Bon Chong Hing @ Chong Hing & Anor v Gama Trading Co (Hong Kong) Ltd [ 2011] 4 MLJ 52 (CA) 
15

  JCT Ltd v Muniandy Nadasan & Ors and another appeal [2016] 6 MLJ 635 (CA)  
16

  Ibid 
17

  Id 
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mentioned in s 540(1) commits an offence and, on conviction, is liable to imprisonment 
for a term up to 10 years or a fine up to RM1 million or both. 
 
Misapplication of property, misfeasance or breach of duty to company 
 
Directors and officers of company could also be ordered to restore the money or 
property of the company or compensate the company, if they are guilty of misfeasance 
or found to have breached their duties to the company. 
 
Section 541(1) provides that if, in the course of winding up, it appears that any past or 
present officer has misapplied or retained or become liable or accountable for any 
money or property of the company or has been guilty of any misfeasance or breach of 
trust or duty in relation to the company, the court may, on the application of the 
liquidator, creditor or contributory of the company, examine the conduct of that person 
and compel him to repay or restore the money or property or any part thereof with 
interest or to contribute such sum to the company by compensation in respect of the 
misapplication, retainer, misfeasance or breach of trust or duty. 
 
There is no requirement to prove fraud for a claim under s 541(1). It is sufficient to 
prove the director or officer has committed a misfeasance or breached his duty which 
resulted in a loss to the company.18  
 
This provision can apply to attach liability to a director who transfers the company’s 
fund to repay a debt owed to the parent company, if the transfer took place when the 
company is insolvent to the detriment of the interest of the general creditors of the 
company.19 Directors and officers should note each company within a group is a 
separate legal entity and they owe the statutory and fiduciary duties mentioned earlier 
to the company in which they hold position. Thus, they must not sacrifice the interests 
of the individual company for the benefit of the group when making decisions.20   
 
Precautionary measures 
 
To minimise risk of personal liability, directors should consider taking the following 
precautionary measures: 
 

 Undertake a comprehensive review of the company’s financial position and 
evaluate the impact of the COVID-19 pandemic on its business operations, 
supply chain, demand and revenue. 
 

 Rethink and re-develop a realistic business plan. Essential operations should be 
prioritised and expenditures on non-essential operations should be deferred 
where possible.  
 

 Maintain regular communication with the management to monitor the company’s 
financial position and progress of the business plan. Minutes of all discussions 
with the management should be prepared and kept. 
 

                                                      
18

  CIMB Bank Berhad, supra n 10; Sarawak Timber Industry Development Corporation v Borneo Pulp Plantation Sdn Bhd 
[2005] 2 MLJ 74 
19

  West Marcia Safetywear, supra n 10 
20

  Tengku Dato’ Ibrahim Petra Tengku Indra Petra v Petra Perdana Bhd and another appeal [2012] 2 CLJ 641 (FC); 
Charterbridge Corporation Ltd v Lloyds Bank Ltd [1970] Ch 62 
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 For group companies, the directors should hold separate board meetings for 
each company to consider and deliberate on matters relevant to the particular 
company and its creditors. 
 

 Keep a proper record of the transactions and financial position of the company in 
line with their statutory obligations under s 245 of the Act. 
 

 Re-arrange the workforce, work hours and, if necessary, implement other 
appropriate measures to reduce cost. 
 

 Liaise with suppliers on payment terms and tailor fresh orders according to the 
company’s ability to meet payment obligations.  
 

 Communicate regularly with existing business partners, suppliers, customers 
and financiers to maintain trust and confidence. Existing contractual obligations 
should be honoured. If performance of any contract is rendered impossible due 
to COVID-19, seek legal advice whether the contract can be avoided on ground 
of frustration or terminated pursuant to a force majeure clause, if any. 
 

 Explore alternative funding options such as capital injections and the Prihatin 
Economic Stimulus Packages.21 Careful evaluation of the company’s financial 
position and ability to repay its debts should be undertaken before obtaining any 
new credit. 
 

 Review insurance policies to ascertain whether the COVID-19 pandemic triggers 
coverage.  
 

 Seek legal or professional advice on matters including directors’ duties, financial 
viability of the company and financing options. Upon obtaining the advice, 
directors should make independent assessment of the information or advice, 
having regard to the affairs of the company and complexity of the structure and 
operations of the company. 
 

 Engage a corporate rescue mechanism (i.e. corporate voluntary administration, 
judicial management and/or scheme of arrangement) if the circumstances 
warrant it. 
 

Conclusion 
 
Several other countries, such as the UK,22 Australia23 and Singapore,24 have 
announced or implemented legislative changes to alleviate the financial difficulties of 
businesses, including temporary suspension of wrongful trading provisions in their 
respective legislation. These measures may ease the strain on directors in dealing with 
the unprecedented crisis posed by the COVID-19 pandemic.  
 
                                                      
21

  https://www.pmo.gov.my/prihatin-economic-stimulus-package/; https://www.pmo.gov.my/2020/04/langkah-tambahan-
bagi-pakej-rangsangan-ekonomi-prihatin-rakyat-prihatin/ 
22

  https://www.gov.uk/government/news/regulations-temporarily-suspended-to-fast-track-supplies-of-ppe-to-nhs-staff-and-
protect-companies-hit-by-covid-19  
23

  https://www.legislation.gov.au/Details/C2020A00022  
24

  https://sso.agc.gov.sg/Acts-Supp/14-2020/Published/20200407?DocDate=20200407  

https://www.pmo.gov.my/prihatin-economic-stimulus-package/
https://www.gov.uk/government/news/regulations-temporarily-suspended-to-fast-track-supplies-of-ppe-to-nhs-staff-and-protect-companies-hit-by-covid-19
https://www.gov.uk/government/news/regulations-temporarily-suspended-to-fast-track-supplies-of-ppe-to-nhs-staff-and-protect-companies-hit-by-covid-19
https://www.legislation.gov.au/Details/C2020A00022
https://sso.agc.gov.sg/Acts-Supp/14-2020/Published/20200407?DocDate=20200407
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If you have any queries, please contact Amelia Loh (ply@lh-ag.com) or team partners 
Mong Chung Seng (mcs@lh-ag.com) and Chia Oh Sheng (cos@lh-ag.com). 
 
 

 
 
Mong Chung Seng 
Partner 
Banking & Insolvency 
T: +603 6208 5864 
E: mcs@lh-ag.com  

 
 
Chia Oh Sheng 
Partner 
Banking & Insolvency 
T: +603 6208 5904 
E: cos@lh-ag.com 
 

 
 
Amelia Loh 
Associate 
Banking & Insolvency 
T: +603 6208 5876 
E: ply@lh-ag.com  

   

 
  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Published by the Banking & Insolvency Practice 

© 2020 LHAG. All rights reserved. 

 

mailto:ply@lh-ag.com
https://www.lh-ag.com/mong-chung-sheng/?cat=people
mailto:mcs@lh-ag.com
https://www.lh-ag.com/chia-oh-sheng/?cat=people
mailto:cos@lh-ag.com
mailto:mcs@lh-ag.com
mailto:cos@lh-ag.com
mailto:ply@lh-ag.com

