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Liquidated Ascertained Damages Incurred During the MCO 

 
In our earlier update, “MCO: Suspension of Non-Critical 
Construction Works and Impact on Housing Developers”, we 
discussed the possibility of delays in the completion of housing 
projects resulting from the necessary preventive measures taken 
to curb the COVID-19 outbreak.  
 
Phase three of the Movement Control Order (MCO) is scheduled 
to end on 28 April 2020, albeit with the possibility of a further 
extension. A few selected additional economic sectors, including 
“construction projects and services related to construction 
works”,1 are allowed to operate during this phase, subject to 
approval by the Ministry of International Trade and Industry 
(MITI) and strict adherence to health and safety guidelines.2  
 
This latest step has undoubtedly brought a sense of relief to 
some developers. Nevertheless, until such time that the 
developers or their contractors/sub-contractors have obtained 
the required approval to operate from MITI, the issue of possible 
delays on the completion of ongoing housing development 
projects and liquidated ascertained damages (LAD) remains a 
concern.  
 
Exemption of LAD? 
 
Last Wednesday (15 April 2020), TV3 Malaysia hosted a “Soal 
Rakyat” interview3 with the Minister of Housing and Local 
Government (KPKT), YB Puan Hajjah Zuraida Kamaruddin 
(Minister). Highlights from the interview include the following: 
 

(a) the computation of the time period for completing the 
projects excludes the MCO period; 

                                                 
1
  Standard Operating Procedures and Guidelines on Permission to Operate and the Movement of Employees for Construction Project During 

the Period of Movement Control Order (Document 1), cl 4.1, released by the Ministry of Works and Construction Industry Development Board, available 
at https://application.miti.gov.my/docs/1.%20PROSEDUR%20STANDARD%20OPERASI%20(Pembinaan%20Dokumen%201).pdf  
2
  Pursuant to the announcement made by the Prime Minister and media release issued by MITI on 10 April 2020 

3
  https://www.youtube.com/watch?v=rfgBbn_6W5o  
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(b) developers would be given an extension of time to 
complete their projects; and 

(c) homebuyers cannot claim from developers the LAD 
incurred during the MCO period.  

 
The verbatim transcript of the relevant part of the interview is 
reproduced below: 
 

Interviewer :  Kalau tadi, YB ada bercakap tentang dari 
segi menjejaskan ataupun menjelaskan 
pembayaran balik dan sebagainya. Mungkin 
boleh kita kongsikan dari segi jenis 
penangguhan pembayaran sewa dan juga 
bayaran bulanan Projek Perumahan Rakyat 
PPR dan juga Perumahan Awam yang 
ditawarkan kepada rakyat? 

 
Minister :  Pada rakyat tu, yang enam bulan tu sewa 

dan juga sama ada daripada KPKT, kerajaan 
ataupun daripada pihak swasta... sudah pun 
telah diumumkan untuk bank memberi 
moratorium selama enam bulan. Jadi yang itu 
memang dah ok. That means bank akan 
tangguh, delay dia orang punya collection 
daripada pemilik-pemilik rumah. Itu sudah 
membantu, sudah membantu. Cuma dari 
pihak bila dia nak buat rumah, membeli 
rumah baru, mungkin ada sikit masalah di 
situ dan sebagainya.  

 
  Tapi dari pihak pemaju, kita membantu 

mereka juga. Mereka pemaju juga dapat juga 
manfaat tak payah bayar duit hutang dia 
dengan bank. So jadi ini membantu juga. 
Tapi ada juga klausa-klausa dalam 
perjanjian sewa beli, sale and purchase, 
yang mana pemaju akan membuat 
agreement kepada pembeli bahawa dia 
mesti menyiapkan projek itu dalam 
sesuatu masa. Jadi kalau masa itu 
termasuklah masa PKP, sudah tentu dia 
tidak boleh mencapai, jadi kita akan 
mengecualikan yang itu.  

 
  Jadi bila ini terjadi, pembeli rumah akan 

minta dia... dia ada satu lagi untuk pembeli 
rumah ni... yang tadi itu pemaju akan minta 
dengan KPKT extension of time, 
maknanya untuk lebih masa, panjangkan 
masa untuk habiskan projek dia. Tapi 
pembeli ni, bila kalau dalam sale and 
purchase agreement, kalau tidak menepati 
tarikh yang dijanjikan, pembeli boleh claim 
pulak duit ganti rugi dengan pemaju.    

 



Interviewer :  Kena bayar, pemaju kena bayar juga? 
 
Minister :  Pemaju kena bayar kepada si pembeli. 

Tapi yang ini pun kita akan kecualikan 
selari. Jadi pemaju dapat panjangan 
masa dan pembeli tidaklah boleh minta 
nak claim. Jadi ini meringankan beban 
daripada untuk pemaju.” 

 
[Internal English translation: 
 

Interviewer :  Just now, YB mentioned the repayment of 
loans and so on. Perhaps we can share 
more from the perspective of deferment of 
rental payments and monthly payments 
under the People’s Housing Programme 
and Public Housing Scheme that are being 
offered to the public? 

 
Minister :  For the public, for that six months’ rental and 

whether by KPKT, the government or private 
sector… it has been announced that the 
banks will grant a six-month moratorium. So, 
that is ok already. That means the banks will 
defer, delay their collection from 
homeowners. That helps. It’s just that if 
people wish to build a house or buy a new 
house, they might face some problems, etc.  

 
  However, for developers, we will help them 

as well. Developers will also benefit because 
they don’t have to repay their bank loans. So, 
this also helps. Nonetheless, there are 
clauses in the sale and purchase 
agreement, where developers have agreed 
that they will complete the project within a 
specific time. If that time includes the 
MCO period, it is certain that the 
developers will not be able to complete 
the project. So we will exempt that. 

 
  Therefore, where delay has occurred, the 

homebuyers would request… there is one 
thing about the homebuyers… the 
developers will seek an extension of time 
from KPKT, which means for more time, to 
extend time to complete their projects. 
However, for homebuyers, under the sale 
and purchase agreements, if developers are 
unable to keep to the promised date, the 
homebuyers can claim damages from the 
developers. 

 
Interviewer :  Have to pay, developers would also have to 

pay?  



 

Minister :  Developers would have to pay the 
homebuyers. However, for this, we will 
grant a parallel exemption. Therefore, 
developers will get an extension of time 
and homebuyers will not be able to claim. 
This will help alleviate the burden of the 
developers.] 

 
Moving forward 
 
The statements made by the Minister during the interview are 
certainly welcoming for housing developers. However, at this 
point of time, KPKT has not issued any formal statement 
addressing matters related to extension of time to complete 
housing projects or exemption of LAD incurred during the MCO 
period. Under s 24(2)(e) of the Housing Development (Control 
and Licensing) Act 1966,4 the Minister is empowered to make 
regulations to “regulate” and prohibit the conditions and terms of 
any contract between a licensed housing developer and the 
purchaser. 
 
It is hoped that a directive or guideline will soon be issued by 
KPKT so that there will be no ambiguity as to how developers 
handle project delays caused by the MCO, as well as the 
Tribunal for Homebuyer Claims in their conduct of future cases 
concerning claims for LAD incurred during the MCO period. This 
would ensure conformity in decisions to be made by the tribunal. 
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If you have any queries, please contact Ho Ai Ting (hat@lh-
ag.com). 
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4
  “In particular and without prejudice to the generality of the foregoing power, the regulations may-regulate and prohibit the conditions and terms 

of any contract between a licensed housing developer, his agent or nominee and his purchaser.” 
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