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MCO – Full Stop on Property Deals? 

 
| by Christie Wong Yi Shen | 

 
 
Given the situation in Malaysia with regard to the outbreak of COVID-19 and the resultant 
extension of the Movement Control Order (MCO) from 18 March to 14 April 2020 (Closure 
Period), there are likely to be pressing issues relating to the fulfilment of contractual obligations 
under a property sale and purchase agreement (SPA). These are summarised below. 
 

Potential issues – pre-SPA stage 
 
Parties who intend to purchase a property1 (Property) would have ordinarily signed offer letters 
to set out key transactional terms such as consideration, completion milestones, timing for 
signing of the SPA and related conveyance documents. While the terms of sale/purchase would 
differ from case to case, it is not unusual for the signing of an SPA to be conditional upon a 
buyer’s inspection of Property and/or bank’s loan approval (for non-cash buyers). It is also 
common at this stage for the seller to collect a non-refundable earnest deposit from the buyer. 
Offer letters often have a legally binding effect. 	
 	
With the MCO in place, we anticipate parties facing the following challenges:	
  

1. Searches - Parties are not able to conduct land searches (which are conducted 
manually2) due to the temporary shutdown of land offices during the Closure Period.3 A 
buyer who wishes to proceed on signing of an SPA may only rely on the seller’s 
representations, without being able to independently verify details of ownership and 
conditions of Property titles.  

 
2. Discussions and inspections - Contracting parties, their respective legal advisers and 

property agents are not able to attend face-to-face meetings to negotiate terms of an 
SPA. While properties’ virtual tours and viewings may be made available, buyers are not 
able to conduct physical inspection to ascertain the existing conditions of the Property. 
With the MCO in effect and social distancing practices generally recommended, buyers 
are also not allowed to visit properties for physical viewings. 

 
3. SPA deadline - There may be delays by parties in meeting the agreed deadline for 

signing of the SPA. This allows the seller a contractual right, subject to the terms of the 
offer letter, to forfeit the buyer’s earnest deposit.  

 
4. Signing - It is difficult for physical signing to take place during the Closure Period. While 

electronic / digital signatures are recognised in Malaysia, conventional signing is still 
required for certain transactional documents such as the land transfer instruments4 (which 
are usually signed concurrently with an SPA). Attestation of legal documents, such as 
statutory declarations, which require the services of a Commissioner of Oath would also 
be unavailable during the Closure Period.  

 
 
 

                                                
1 Property includes alienated lands, condominiums and apartment units in Malaysia 
2 While some land offices have computerised their system and printed title search results can be obtained after payment of a fee, a person conducting searches would still need 
to be physically present at land offices.  
3 The Kuala Lumpur Land Office (PTGWP) had announced temporary cessation of all services during the Closure Period. As far as we are aware, the Selangor, Melaka and 
Johore land offices will similarly be closed. While no official notifications have been issued by other state land offices, land offices not engaged in “essential services” must be 
shut during the Closure Period 
4 Under the Malaysian National Land Code 1965, transfer / conveyance of an alienated land shall be effected in the prescribed Form 14A 
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5. Foreigners - Transactions involving foreign parties may face unforeseeable delays in 
light of international travel restrictions. On the one hand, parties who are not resident in 
Malaysia would be caught in an unprecedented challenge to meet contractual obligations 
and, on the other, they would have to deal with the risk of not being able to relocate and 
occupy the Property on completion.  

 

Potential issues ― SPA stage 
 	
Parties who have signed an SPA would be obligated to fulfil contractual obligations and attend 
to completion items as a sale and purchase simply cannot be “postponed” after a definitive 
agreement is signed, save where express terms of the agreement provide otherwise.	
 	
A non-exhaustive list of potential issues faced by parties who have exchanged contract is set out 
below. We also anticipate that some of these issues will persist after the MCO is lifted:	
 	

1. Conditions precedent ― Parties are unable to meet conditions precedent to completion 
during the initially-agreed duration of a conditional period. This provides the relevant party 
a right to terminate the SPA. For instance, where the state authority’s consent5 or a 
foreigner’s state consent6 must be obtained prior to a transfer, such applications cannot 
be submitted/processed during the Closure Period. Potential delay by land offices in 
processing these applications is also likely due to an influx of backlog applications after 
the MCO is lifted.	

 	
2. Exchange of documents ― No physical exchanges of documents shall take place 

during the Closure Period. If the terms of the SPA provide so, failure to comply may 
provide the other party the right to claim breach of contract. Where companies are 
involved, delivery of the company’s corporate secretarial documents and directors’ 
resolutions to sell (or purchase) are often deliverables under an SPA. As the premises of 
company secretaries must close during the Closure Period, timely exchange of secretarial 
documents would be affected. 

 	
3. Payments ― The COVID-19 impact on financial markets may cause unaccounted 

hardships in parties’ cash flow. Cash buyers may need to consider alternative sources of 
funding to complete a purchase. With much uncertainty in the financial markets, scrutiny 
of loan eligibility and banks’ approval processes would take time. This may delay 
completion and payment of the purchase price, possibly requiring the defaulting party to 
account for the accrued late completion interest. 

 	
4. Redemption ― In sub-sale arrangements, where a Property was charged previously by 

a seller to the bank as security for the seller’s loan, a redemption (and discharge) process 
is required to complete the purchase. In practice, payment of the balance purchase price 
and redemption of the Property from the bank are often back-to-back arrangements. 
Therefore, where payment of the balance purchase price is delayed, redemption would 
consequently be delayed. Issues relating to issuance of redemption statements, 
processing fee and delays would come into play, inevitably complicating the redemption 
process.	

	
	
	
	
                                                
5  State authority’s consent is required where a title of the property is subject to a restriction in interest. As approved consent is normally with an expiry period, this means if the 
conveyance/transfer does not occur within the prescribed valid period, reapplication would be required. 
6  Under s 433B of the National Land Code 1965, approval of the state authority is required when a non-citizen or a foreign company acquires land. 
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5. Regulatory submissions ― Due to the closure of the Malaysian Inland Revenue Board 
(IRB), waiting time on approvals is likely to be prolonged if an application for exemption 
of real property gains tax (RPGT) has been submitted prior to the Closure Period. Also, 
in so far as conveyance/change of ownership is concerned, no submissions of transfers 
can be made during the Closure Period. Buyers already at completion may experience 
frustration at the delayed registration on change of ownership, considering they may have 
no recourse against the sellers under an SPA. 7	

 	
6.    VP and completion ― It would be difficult for completion or delivery of vacant possession 

(VP) which is due to occur during the Closure Period to continue. Relocation and logistics 
arrangements would also be delayed in light of social distancing measures in place to 
fight COVID-19. This poses imminent contractual risk and significant disruption to 
logistical arrangements. For instance, a buyer who has plans on moving may need to 
consider extending the tenancy period under an existing tenancy agreement to mitigate 
the risk of a delayed VP.	

 

Recommendations 
 	
The repercussions of the MCO (and COVID-19) on property transactions are far-reaching and 
must be managed at the outset. Below are our recommendations which may be adopted to 
practically mitigate contractual risks. 	
 	
Identify 
 	
Parties should review their offer letters, SPA and other related documents without delay. This 
would assist them in identifying key issues and envisaging the risks of delays, disruptions and 
the likely contractual consequences (whether it extends to termination). A thorough review would 
also assist parties in identifying explicit “saving provisions”, for instance, whether a contract 
contains a force majeure clause.8 On this note, it is worth noting that express force 
majeure clauses are generally not included in a contract of sale which adopts the prescribed form 
of contract9 under the HDA10.	
 	
Evaluate 
 	
In managing key issues and risks identified, contracting parties may evaluate options such as –	
 	

(a)  Extension of time or provision of grace period for performance.	
 

(b)  Virtual exchange of documents (i.e. scan and e-mail of documents) and virtual completion 
where possible.	

 
(c)  Variation in deliverables.	

 
(d)  Reduction or waiver in late interest/penalty (full or partial).	

 
(e)  Suspension or termination and refunds of earnest deposits (where reasonable).	

 
 
 
                                                
7 This is meant for instances where a seller has fully performed the SPA, and all that is remaining would be for the buyer to formally effect a change of name at the land office  
8 An unexpected event beyond the parties’ control that prevents someone from doing or completing something previously agreed or officially planned to do 
9 Where a sale involves licensed developers, the contract of sale shall generally be in the prescribed forms provided under the Housing Development (Control and Licensing) 
Regulations 1989 
10 Housing Development (Control and Licensing) Act 1966 read together with the Housing Development (Control and Licensing) Regulations 1989 
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Parties who intend to terminate SPAs by claiming the MCO (or COVID-19) to be a force 
majeure event must do so cautiously to avoid claims of unlawful termination.11 Separately, where 
contracting parties are considering to exit an SPA by applying the doctrine of frustration, it must 
be shown that the performance of a contract is legally or physically impossible,12 and not merely 
difficult or inconvenient due to the MCO. A practical example would be if completion of an SPA 
is slated to occur in the second half of year 2020, perhaps it may not be reasonable to initiate 
discussions on extensions at this stage.	
 	
A buyer facing potential delayed VP and disrupted home-moving arrangements may consider 
reaching out to the existing landlord to negotiate terms relating to extension of a tenancy period. 
Other provisions such as deferment of yielding up, reduction in rental and so on shall also be 
considered.	
 	
Inquire 
 	
It is important that contracting parties make inquiries to relevant authorities to ascertain if new 
rules pursuant to the MCO are introduced. For instance, the Kuala Lumpur Land Office (PTGWP) 
has announced a general waiver on late registration fee/penalty chargeable during the Closure 
Period and an extension of one month for conveyance/ change of ownership registration 
matters.13 In a short FAQ published on its website,14 PTGWP has also announced that its officers 
will be working from home. To the extent sale completion relies on the authorities’ approval, 
parties in other states may consider engaging with officers in their respective land offices to 
enquire if similar rules apply. 	
 	
Notify 
 	
Notice clauses in an SPA must be observed to ensure all communication and notices are 
delivered effectively. While it is common to include a “boilerplate” variation clause in an SPA to 
state that any changes made are ineffective unless made in writing and signed by or on behalf 
of both parties, parties can consider doing away with such formality by exchanging e-mails in the 
interim. Also, if parties are successful in negotiating an extension of time to fulfil the conditions 
precedent, the agreed extended period may constitute legal variation of the SPA. It is important 
therefore for parties to ensure proper records are kept.	
 
Conclusion 
 	
Property conveyancing transactions that are often viewed as “standard procedures” would 
inevitably be disrupted by the COVID-19 outbreak. While the MCO arguably doesn’t fully stop 
property transactions from continuing, the extraordinary circumstances which have emerged 
require parties to recognise the need to alter common practice and react quickly to mitigate and 
ideally, control their contractual risks.	
 
 
 
 
 
 
                                                
11 See the LHAG alert on 11 February 2020, on factors which must be taken into consideration when claiming force majeure. https://www.lh-ag.com/wp-
content/uploads/2020/02/The-Coronavirus-Epidemic_Does-it-Count-as-Force-Majeure-LHAG-update-20200211.pdf  
12 Contracts Act 1950, s 57 
13 PTGWP’s announcement can be viewed here: http://www.ptgwp.gov.my/portal/makluman-bekaitan-peserahan-urusniaga-selaras-penutupan-pejabat-berikutan-perintah-
kawalan-pergerakan-18-hingga-31-mac-2020 
14 The short FAQ can be viewed here:  http://www.ptgwp.gov.my/portal/web/guest/hebahan-soalan-lazim-faq-s-mengenai-perintah-kawalan-pergerakan-kwp 
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For further queries, please contact the author.   
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