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7 APRIL 2020 

 
Payment of Rent for Commercial Premises During the MCO 

 
On 16 March 2020, the government of Malaysia issued a 
Movement Control Order (MCO) pursuant to which all 
government and private premises (except those providing 
“essential services”) must close from 18 March until 31 March 
2020. The MCO has since been extended to 14 April 2020. (For 
more information on the MCO, please see our LHAG update, 
“The COVID-19 Restriction of Movement Order”.1) 
 
One of the most frequently asked questions posed by 
businesses since the MCO is this: “Do we still need to pay the 
rent for our commercial premises if we have to close during the 
MCO period?” For many non-essential service providers such as 
retail stores, offices, co-working spaces and entertainment 
outlets ― and also restaurants, cafés and bars which choose to 
close due to the low patronage or health concerns during this 
period ― this is now a serious dilemma. 
 
Government intervention 
 
In Singapore, the Ministry of Law announced plans to introduce 
the COVID-19 (Temporary Measures) Bill in Parliament this 
week.2 The Bill seeks to offer temporary relief to businesses and 
individuals who are unable to fulfil their contractual obligations 
because of COVID-19.  
 
With regard to commercial tenancies or leases, the Bill will 
prohibit landlords from taking the following legal actions against 
non-performing tenants of commercial premises (due to COVID-
19) during the prescribed period: 
 

(a) Court and insolvency proceedings 
(b) Enforcement of security over immovable property as well 

as movable property that is used for the purposes of 
business or trade 

                                                 
1
  https://www.lh-ag.com/wp-content/uploads/2020/03/The-COVID-19-Restriction-of-Movement-Order-LHAG-update-20200318.pdf  

2
  https://www.mlaw.gov.sg/news/press-releases/temporary-relief-for-inability-to-perform-contractual-obligations-due-to-coronavirus-disease-
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(c) Termination of the tenancy or lease. 
 
In Malaysia, the prime minister announced on 6 April 2020 a 
special economic stimulus package targeted at small and 
medium-sized enterprises (SMEs). In the package, the 
government urged owners of private business premises to 
reduce or waive rental payments for SMEs for the period of April 
to June 2020. As an incentive for doing so, the owners will enjoy 
additional tax deductions equivalent to the amount of rent 
reduction given for that period, provided that the rent reduction is 
at least 30% during that period. 
 
In this update, we discuss the following reliefs which commercial 
tenants may consider pursuing:  
 

1. Contractual remedies (for example, force majeure clause 
in the tenancy agreement); 

2. Legislative remedies (for example, doctrine of frustration 
pursuant to s 57 of the Contracts Act 1950);  

3. Negotiation with the landlord. 
 
Force majeure clause 
 
A force majeure clause in commercial contracts usually 
stipulates that the party who is affected by a force majeure event 
will be excused from performing his or her obligations under the 
contract. The contract may also stipulate other remedies or 
reliefs in force majeure events, for example, early termination, 
suspension, waiver or renegotiation of the contract. A force 
majeure event is usually defined in the contract as events 
beyond the reasonable control of the affected party (parties) ― 
which may also expressly refer to epidemics and pandemics. 
 
Tenants should check whether the tenancy agreement has a force 
majeure clause that can work to their benefit. Not all tenancy 
agreements have force majeure clauses, and the specifics of the 
clause may vary from one tenancy agreement to another.  

 
(For further explanation on the criteria for force majeure claims 
and whether the coronavirus pandemic falls within the operation 
of a force majeure clause, please see our LHAG update, “The 
Coronavirus Epidemic: Does it Count as Force Majeure?”3) 
 
Doctrine of frustration  
 
One might argue that the tenancy agreement is frustrated ― i.e. 
it has become void by virtue of s 57(2) of the Contracts Act 1950: 
 

“A contract to do an act which, after the contract is made, 
becomes impossible, or by reason of some event which the 
promisor could not prevent, unlawful, becomes void when the 
act becomes impossible or unlawful.” 

                                                 
3
  https://www.lh-ag.com/wp-content/uploads/2020/02/The-Coronavirus-Epidemic_Does-it-Count-as-Force-Majeure-LHAG-update-20200211.pdf  
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(For an explanation on the Malaysian court’s interpretation of this 
section and a case precedent from a foreign jurisdiction on 
frustration of commercial leases, please see our LHAG update, 
“Is COVID-19 a Frustrating Event?”4)  
 
Based on the precedents, it will be a challenge for tenants to 
prove frustration. While the MCO may render it impossible for the 
tenant to carry out his or her business at the premise, the MCO 
does not actually render it (legally or physically) impossible for 
the tenant to pay rent. 
 
In fact, in Pacific Forest Industries Sdn Bhd & Anor v Lin Wen-
Chih & Anor, the court held that: 
 

“A contract does not become frustrated merely because it 
becomes difficult to perform. If a party has no money to 
pay his debt, it cannot be considered impossible to 
perform as it is not frustration.”5  

 
Having said so, the COVID-19 pandemic and the MCO have 
unprecedented impact and duration. Therefore, the Malaysian 
courts may depart or distinguish from the precedents. Until then, 
frustration is not likely to be a first choice remedy for commercial 
tenants. 
 
Protection for landlords  
 
Unfortunately, for most tenants, the terms in the tenancy 
agreement will not be of much help. To begin with, the force 
majeure clauses in tenancy agreements generally protect only 
the landlords.  
 
To add to this, enterprise landlords ― particularly for large office 
buildings and malls ― will usually insert clauses into the tenancy 
agreement to protect them against events such as the MCO. 
Such clauses may make it even more difficult for tenants to rely 
on the doctrine of frustration. The following are some examples:  
 

1. “The Landlord does not warrant that the Premises are now 
or will remain suitable or adequate for the Tenant’s 
business.” 

2. “If the Tenancy Agreement terminates, or the Tenant 
abandons the Premises, at any time prior to the expiration 
of the Term and for any reason whatsoever (including a 
Force Majeure Event), then the Tenant shall forthwith pay 
to the landlord the Rent for the unexpired Term as agreed 
liquidated damages.” 

 
 
 

                                                 
4
  https://www.lh-ag.com/wp-content/uploads/2020/03/Is-COVID-19-a-Frustrating-Event-LHAG-update-20200331..pdf 

5
  [2009] 6 MLJ 293 
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What tenants can do 
 
If the tenant has no contractual right to any relief or remedy 
under the tenancy agreement, then the tenant’s best option at 
this time would be to request and negotiate with his or her 
landlord for a concession, for example:  
 

1. Waiver or deferment of rent for the MCO period 
2. Discount on the rent for the MCO period 
3. Early termination of the tenancy (or part of the rental 

space to reduce the rent payable) without any penalty or 
obligation to pay for the unexpired term 
 

Concession and solidarity 
 
In most cases, it is in the interest of landlords to help their 
tenants survive. In cognisance of this, the Malaysian Shopping 
Malls Association (MSMA) has encouraged its members to 
provide concession and solidarity to their tenants during this 
difficult time.  
 
Many well-known mall operators ― such as Sunway Group, 
Bangsar Village, Resorts World Genting, Paradigm Mall, Pavilion 
REIT Malls and Everrise Departmental Store ― have already 
offered waiver of rental to the “non-essential service” outlets in 
their malls in light of the MCO.6  
 
Affected tenants should immediately engage with their landlords 
to come to a solution that is satisfactory for both parties. The 
recently announced special economic stimulus package 
explained above should act as a strong incentive for landlords to 
grant a reduction or waiver of the rental at least to SMEs. 
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If you have any queries, please contact the author or her team 
partner Raphael Tay Choon Tien (rtt@lh-ag.com). 
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