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Suspension of Wrongful Trading Provision ― Is Malaysia 
Missing Out? 
 
It is without doubt that a business as a going concern is more 
valuable than its net tangible assets. Continuing business has 
the potential of generating future profits. In fact, a commercially 
viable business does not only bring economic benefits, but also 
broader social benefits. As such, Governments around the world 
have rushed to implement various measures to assist 
businesses to restructure and combat the financial impact of the 
COVID-19 outbreak. Where businesses are looking at 
restructuring to avoid liquidation, there are instances where they 
may need to obtain additional funding or to roll over their debts.  
 
However, there is a danger that directors of financially distressed 
companies are made personally liable for wrongful trading even 
where the incurring of debt was done in a genuine attempt to 
save the business. This may discourage directors from 
participating in restructuring efforts. To avoid any risk of personal 
liability, directors may prematurely put an otherwise salvageable 
company into formal insolvency. It is for this reason that some 
countries such as the UK,1 Australia2 and Singapore3 recently 
announced a temporary suspension of wrongful trading 
provisions in their respective jurisdictions to discourage directors 
from pulling the plug early. 
 
In Malaysia, the offence of wrongful trading is codified in s 539(3) 
of the Companies Act 2016 (CA). Although it is rarely invoked, in 
this time of a COVID-19 global recession where realisation of the 
assets of a financially distressed company may not be sufficient 
to meet its liabilities, creditors or liquidators may turn their 
attentions to seeking redress from directors to enhance recovery. 
 
This article considers the directors’ duties, in particular on 
wrongful trading, and whether the Government should 
temporarily suspend the wrongful trading provision in Malaysia. 
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Wrongful trading: s 539(3) of the CA  
 
Under s 539(3) of the CA, a director commits an offence of 
wrongful trading if he knowingly incurs a debt on behalf of the 
company, at a time when he had no reasonable or probable 
grounds of expectation of the company being able to pay the 
debt, after taking into consideration other liabilities. 
 
This provision focuses on the criminal liability of the directors. It 
requires a criminal prosecution to be brought against the errant 
director(s) and the criminal standard of proof of beyond 
reasonable doubt applies.  
 
A director who is convicted of the offence of wrongful trading 
under s 539(3) of the CA is liable to imprisonment of a term up to 
five years or a maximum fine of RM500,000, or both. 
 
Once a director has been convicted of wrongful trading, s 540(2) 
of the CA empowers the court, on the application of the creditor 
or liquidator, to make a declaration that the director be made 
liable to make such contribution to the payment of the whole or 
any part of that debt as it thinks proper. 
 
Should wrongful trading provision be suspended in 
Malaysia? 
 
This prompts the question: Should the Malaysian Government 
also roll out similar measures like other countries to temporarily 
suspend our wrongful trading provision altogether to help ease 
the financial pressure on directors? The answer is simply yes.  
 
Section 539(3) of the CA is not focused on any reasonable 
prospect of the company continuing 
 
Section 539(3) of the CA imposes liability on directors even 
where incurring debts was done in an attempt to save the 
business. This is because the provision only focuses on a 
reasonable expectation of the ability of the company to pay the 
particular debt in question, at the time when the debt was 
incurred. 
 
This is in contrast with the wrongful trading provision in the UK 
under s 214 of the Insolvency Act 1968, which focuses on the 
reasonable prospect of the company continuing in business. 
Under this provision, as long as there is a reasonable prospect of 
recovery and the directors have taken every step to mitigate 
losses to creditors,4 they will not be deemed to have committed 
an offence of wrongful trading even though the company 
continues to trade while insolvent. This provides a greater scope 
for directors to incur debts in an attempt to save the business. 

                                                 
4
  Insolvency Act 1968, s 214(3) 



 

The risk, however minimal, is a disincentive for directors to 
participate in corporate restructuring  
 
As noted above, s 540(2) of the CA imposes a requirement of a 
conviction5 prior to civil action being taken against the errant 
director(s) to make good on the losses suffered by the company 
or its creditors. This requirement creates an obstacle for creditors 
or liquidators who wish to recover their losses, given that the 
criminal standard of proof is one which is beyond a reasonable 
doubt.  
 
Indeed, from a legal viewpoint, with the prerequisite of criminal 
conviction before civil liability can arise, the criminal standard of 
proof coupled with the small number of cases that have been 
brought in the past, it may be fair for one to think that the real risk 
of a director being found liable for wrongful trading is minimal. 
For this reason, many commentators6 have expressed the view 
that the wrongful trading provision in our Companies Act is 
largely ineffective to protect creditors. 
 
But what if we are in the shoes of directors? When a genuine 
attempt to rescue the company could potentially attract a criminal 
liability, any reasonable businessman in the shoes of a director 
may take the easy way out and put the financially distressed 
company into formal insolvency to avoid criminal and financial 
liability. It follows that the mere threat of prosecution for wrongful 
trading, however minimal, is a disincentive for directors to 
participate in corporate restructurings. 
 
Thus, in order to ensure effective restructurings, a temporary 
relief in wrongful trading in our jurisdiction may be necessary. 
This will also provide directors the personal protection they need 
to allow their businesses to continue to trade in order to ride out 
the COVID-19 crisis.  
 
Steps to avoid abuse  
 
Of course, there is a concern that the relaxation of the wrongful 
trading provision may be open to abuse by unscrupulous 
directors of companies which are not affected but were already 
struggling prior to the COVID-19 outbreak, to continue to limp on 
by taking on liabilities with no reasonable expectation to be able 
to repay. 
 
To prevent any potential abuse, the Government should ensure 
that the new legislation that introduces a temporary suspension 
of the wrongful trading provision only applies to debts incurred 
during a good faith attempt to save the business. This can be 
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  Abdul Manaf Mohd bin Ghows & Ors v Nusantara Timur Sdn Bhd & Ors [1996] MLJU 130 (HC)  

6
  H  Anderson, Directors' Personal Liability for Corporate Fault: A Comparative Analysis, Netherlands Kluwer Law International (2008), p 199 



 

achieved by adopting some suggested amendments7 to the 
statutory defence to wrongful trading under the Australian 
Corporations Act 2001 and make the temporary suspension 
conditioned upon: 
 

(a) Firstly, the director(s) taking all reasonable steps to 
ensure that the debt incurred was necessary in order to 
allow the company to restructure its affairs for the 
purposes of returning to a solvent state within a 
reasonable amount of time; and 

 
(b) Secondly, in seeking to restructure the company’s affairs, 

the director(s) acted in good faith in the best interest of the 
company and with due care and diligence. 

 
Bearing in mind the directors continue to owe other general 
duties to the company, and where the company is insolvent, the 
duty to place the creditor’s interests as paramount will continue 
to apply. Further, the fraudulent trading provision under s 540(1) 
of the CA also remains in force to keep directors in check. 
 
In conclusion, Malaysia should implement similar measures to 
suspend the provision of wrongful trading with conditions to 
prevent abuse. 
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If you have any queries, please contact the author or her team 
partner Kumar Kanagasingam (kk@lh-ag.com). 
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