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COVID-19 Crisis: Is Judicial Management a Viable Option? 
 
Following the outbreak of the novel coronavirus (COVID-19) 
which has seen the global economy descend into a state of 
turmoil, companies around the world strive to weather the storm 
of unprecedented challenges to their businesses. As Malaysia 
undergoes the fourth phase of its Movement Control Order to 
further curb the spread of COVID-19, companies are already 
planning or putting in place the necessary measures to soften 
the impact of COVID-19 on their businesses.  
 
During this time of uncertainty, the viability of corporate rescue 
mechanisms such as scheme of arrangement, corporate 
voluntary arrangement and judicial management will truly be put 
to the test. In this article, we take a closer look at the features 
and viability of judicial management.  
 
Overview 
 
The judicial management mechanism was introduced under the 
Companies Act 20161 (the Act) as a court-supervised rescue 
option to allow companies in financial distress to restructure and 
rehabilitate their businesses or to better serve the interests of 
their creditors than by resorting to a winding up. 
 
One of the primary objectives of judicial management is to give a 
company a new lease of life as a going concern. It is a process 
whereby the company’s directors effectively relinquish their 
duties and temporarily place the affairs, business and property of 
their financially distressed company in the hands of a qualified 
insolvency practitioner appointed by the court.2 Once appointed, 
the judicial manager is required to prepare and work out a 
proposal and table it for the consideration and approval of the 
company’s creditors. During this period, the judicial manager is 
conferred with wide powers and duties under the Act to oversee 
and manage the affairs, business and property of the company.3  

                                                 
1  Companies Act 2016, sections 403-430. All references shall be to the Companies Act 2016, unless otherwise stated.  
2  Sections 405(3) and 414 
3  Sections 414, 415, 420, 423, 424 and the Ninth Schedule 
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Features of judicial management 
 
Excluded companies 
 
The judicial management mechanism is not available to 
companies in liquidation,4 financial institutions or operators of 
designated payment system regulated under the laws enforced 
by Bank Negara Malaysia and companies subject to the Capital 
Markets and Services Act 2007.5 The latter category appears to 
exclude public listed companies from the judicial management 
mechanism. However, a public listed company has recently 
applied for a judicial management order (JMO). It remains to be 
seen whether such mechanism is available to public listed 
companies. 
 
Who can apply? 
 
A judicial management application may be filed by the company 
or its directors or creditors.  
 
Automatic moratorium 
 
Upon the filing of a judicial management application in court until 
its disposal, the company enjoys an immediate automatic 
moratorium or protection from:  
 
(a) compulsory or voluntary winding up;6 
 
(b) enforcement of any charge on or security over the 

company’s property and repossession of any goods in the 
company’s possession under any hire-purchase 
agreement, chattels leasing agreement or retention of title 
agreement, except with leave of court;7 and 

 
(c) commencement or continuation of legal or execution 

proceedings, except with leave of court.8  
 
The moratorium serves as a much-needed breathing space for 
companies facing creditors’ actions to focus on their restructuring 
and rehabilitation. In the event the judicial management 
application is allowed, a similar moratorium will be in place for 
the duration of the JMO with the additional prohibitions on 
appointment of a receiver and manager and transfer of the 
company’s shares and/or alteration of the status of the 
company’s members, except with leave of court.9 
 

Unlike a judicial management, a moratorium under a scheme of 
arrangement exercise is not automatic.10 

                                                 
4  Section 405(6) 
5  Section 403 
6  Section 410(a) 
7  Section 410(b) 
8  Section 410(c) 
9  Section 411(4) 
10  Section 368(1) and (2) 



Conditions for JMO 
 
The applicant must fulfil two conditions before the court may 
exercise its powers to grant a JMO in favour of the company.  
 
Firstly, the court must be satisfied that the company is or will be 
unable to pay its debts, i.e. that the company is insolvent or is on 
the brink of insolvency.11  
 
Secondly, the applicant will have to satisfy the court that the 
making of a JMO would likely achieve one or more of the 
following purposes (Purposes of Judicial Management):12 
  
(a) the survival of the company, or the whole or part of its 

undertaking as a going concern; 
 
(b) the approval under a scheme of arrangement pursuant to 

s 366 of the Act;  
 
(c) a more advantageous realisation of the company’s assets 

would be effected than on a winding up. 
 
To fulfil the second condition, the applicant has to produce 
evidence and credibly show that there is a real prospect of 
achieving the Purposes of Judicial Management.13  
 
Opposition to JMO 
 
Before applying for a JMO, the applicant should ideally secure 
the concurrence of the company’s secured creditor or debenture 
holder, either of whom is entitled to veto the application for a 
JMO.14  
 
The applicant should also seek the concurrence of the majority 
creditor whose debt due by the company is more than 25% of the 
total liabilities of the company. The court will not allow judicial 
management to proceed if more than 25% of the creditors in 
value are against it.15  
 
Court’s overriding power to grant JMO 
 
It should be noted that the court has the overriding power16 to 
make a JMO if the court considers the public interest so requires. 
It is arguable that the court is entitled to exercise its overriding 
power, notwithstanding the opposition by a secured creditor or 
debenture holder or the applicant has not shown one or more of 
the Purposes of Judicial Management would be achieved. To 

                                                 
11  Section 405(1)(a) 
12  Section 405(1)(b) 
13  Doltable Ltd v Lexi Holdings plc, HC (UK) [2005] EWHC 1804 (Ch); Re Bintan Lagoon Resort Ltd, HC (Singapore) [2005] 4 SLR(R) 336 
14  Section 409 read together with Companies (Amendment) Act 2019, section 12 which came into force on 15 January 2020 vide PU(B) 16/2020 
15  Section 421(2) 
16  See Re Cosmotron Electronics (Singapore) Pte Ltd (Singapore) [1989] 1 SLR(R) 121, paras 22 and 23 



exercise its overriding power, the court must be satisfied that the 
public interest requires the JMO to be made, and not merely that 
it is in the public interest for the JMO to be made.17 
 
Duration of JMO 
 
Unless discharged by the court,18 a JMO is valid for an initial 
period of six months, which may be extended for another six 
months.19  
 
Judicial management ― Viable restructuring option? 
 
In light of the requirements under the Act, judicial management 
would be a viable option for a company which is suffering from 
temporary cash flow issues but with significant realisable assets 
or an identified source of significant future revenue either for the 
purpose of rehabilitation or achieving a better realisation of the 
company’s assets compared to a winding up. It would also be 
viable for a company which has the support of its creditors to 
undertake a restructuring exercise.  
 
In the event the company is hopelessly insolvent and its debts far 
exceed its assets, judicial management may not be a viable 
option. This is because the company will have difficulty showing 
that it is likely to survive as a going concern if a JMO is granted 
in its favour.20  
 
Practical considerations 
 
If a financially distressed company intends to apply for a JMO, it 
should consider taking the following preparatory steps before 
making the application: 
 

 Prepare financial statements showing the company’s 
financial position, including cash flow and estimated 
revenue and value of its assets and liabilities. 
 

 Seek advice from a qualified insolvency practitioner on a 
viable restructuring proposal and prepare a draft 
restructuring proposal to deal with the company’s 
liabilities. The insolvency practitioner should ideally be the 
company’s nominee for judicial manager. It should be 
noted that the creditors of the company are also entitled to 
nominate their choice of judicial manager.  
 

 Seek legal advice on the suitability of applying for a JMO. 
 

 Reach out to the secured creditor, debenture holder and 
majority creditor and intimate to them of the restructuring 

                                                 
17  See Re Bintan Lagoon Resort, supra n 13, where the court has given a more stringent construction to “public interest”. 
18  There are four situations where a JMO may be discharged by the court: see sections 421(5)(a), 424(1) read together with 424(2)(a) and 
425(1)(a) read together with 425(3)(d). 
19  Section 406(1) 
20  Re Genesis Technologies International (S) Pte Ltd, HC (Singapore) [1994] 2 SLR(R) 298 



 

proposal and, if possible, seek their concurrence on the 
judicial management application.   
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If you have any queries, please contact associate Iris Tang Shu 
Ni (tsn@lh-ag.com), her team partner Mong Chung Seng 
(mcs@lh-ag.com) or LHAG’s Restructuring & Insolvency Team. 
 
 
[Further discussions on judicial management and other corporate 
rescue mechanisms can be found in LHAG’s articles, “Judicial 
Managers ― Duties and Liabilities” by partner Andrew Chiew 
Ean Vooi and associate Andrew Chang Weng Shan; “COVID-19: 
Time for Businesses to Rethink and Restructure” by Andrew 
Chiew Ean Vooi; and “COVID-19: A Dead End or a Way Out?” 
by associates, Wong Han Wey and Khairul Anwar bin Hairudin.] 
 
 

LHAG’s Restructuring & Insolvency Team 
 
LHAG’s Restructuring & Insolvency Team comprises dedicated 
restructuring and insolvency lawyers with a wide range of 
experience in voluntary and contentious restructuring, including 
administration workouts during the Asian financial crisis. The team’s 
experience also covers workouts in various industries and sectors, 
including aviation, construction, engineering, hospitality, steel, rail 
and securities. 
 
Over the years, the team has acted for various financial institutions 
and insolvency practitioners on a range of insolvency matters. They 
include highly contentious insolvency disputes that have become 
landmark decisions.  
 
The team’s recent notable experience includes a creditors’ voluntary 
liquidation of one of the largest paper mills in the region and the 
former entity which owned the national carrier, contested 
receivership of property investment companies owned by an 
international private equity fund, contested judicial management of 
entities in the public infrastructure industry, liquidation of a major 
steel manufacturer in Malaysia and the scheme of arrangement 
involving an air transportation company. 
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