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Detinue to the Rescue 
  

by SM Shanmugam and Shona Anne Thomas 
 
Debt recovery is a thorn in the flesh for most businesses and individuals. 

Commonly, recovery is attempted by issuing demands and instituting lawsuits, 

but some may also revert to other inimical methods.  

  

In commercial transactions involving goods, some creditors may be tempted 

to take goods as hostage for settlement of debt. Viewed through rose-tinted 

glasses, this may appear to be a creative solution. Reality beckons otherwise. 

Such an approach could land one in trouble as it may constitute a wrongful 

interference with goods. As the term suggests, “wrongful interference with 

goods” occurs where there has been intentional or careless direct interference  

with one’s goods. It is notorious for its complexities due to the interplay of 

principles of property, tort and contract. A form of wrongful interference with 

goods that is often overlooked and forgotten is the tort of detinue. 

 

Origins of detinue 

 

Detinue is an old form of action dating back to 13th-century England, where it 

was used to recover one’s property from a person who refused to give it up.1 

According to the Halsbury’s Laws of England: 

 

“Its gist was the unlawful failure to deliver up goods when demanded. It 

lay when a person wrongfully detained the goods of another, or 

improperly parted with possession of them. It also lay when a bailee lost 

goods and could not show that the loss was without default on his part. It 

was the appropriate form of action when the return of title deeds or other 

specific chattels was required.”2 

 

Early English cases show that this cause of action was particularly relied on 

for the purposes of recovering goods against a bailee and also by those who 

had lost their goods to retrieve the same from a finder. With the passage of 

time, however, there was a diminishing need for recourse under this cause of 

action due to the overlapping tort of conversion. Subsequently, detinue was 

abolished in England and Wales with the passing of the Torts (Interference 

with Goods) Act 1977.3  

 
 
 
 

                                                 
1 James Barr Ames, Lectures on Legal History and Miscellaneous Legal Essays (1913) 70 passim 
2 Halsbury’s Laws of England (4th Ed), Vol 45, para 1416 
3 Torts (Interference with Goods) Act 1977, s 2(1) 
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Detinue in Malaysia 

 

It is observed that detinue is not as popular as the tort of conversion in 

Malaysia.4 The underutilisation of this tort in our country is likely due to 

misconceptions that abolishment of detinue in England and Wales has affected 

its actionability in Malaysia. On this issue, the Malaysian High Court has 

clarified:5 

  

“In England and Wales, the tort of detinue may have been abolished in 

1978 by the Torts (Interference with Goods) Act 1977, but it has not been 

abolished in our country. The common law tort of detinue still survives as 

a cause of action in Malaysia.” 

 

In fact, the case in which the above clarification was made serves as a good 

example on a claim for detinue. The brief facts are as follows: 

 
1. Company P engaged the Vendor to provide network and data centre 

management services, which included the provision of space for its 

equipment. In carrying out these services, the Vendor stored Company 

P’s equipment at a centre owned by the Landlord.  

 

2. There was a dispute between the Landlord and Vendor over rentals. As 

a result, the Landlord stopped the Vendor and Company P from 

accessing the centre. Despite demands from Company P, the Landlord 

refused to release the equipment until the Vendor satisfies the rental in 

arrears. 

 

3. Company P commenced proceedings against the Landlord, seeking the 

return of its equipment. The High Court ordered the return of the 

equipment and that damages be assessed. 

 

 

 

                                                 
4  Based on search results on legal research sites such as LexisNexis and the Current Law Journal 
5  Puspakom Sdn Bhd v Strateq Data Centre Sdn Bhd [2019] 7 MLJ 340 (HC) 

Company PCompany P

VendorVendor

LandlordLandlord



 

 3 

With regard to assessing damages in detinue, the Federal Court in an earlier 

case remarked:  

 

“… apart from the value of the goods to be assessed at the date of the 

judgment, a plaintiff may also recover damages in respect of the wrongful 

detention between the date of the refusal and the date of the actual return 

or the date of the payment of the value”.6  

 

This would be a double whammy for a creditor who is merely trying to recover 

debt as he would have to dig deep into his pockets to compensate a plaintiff. 

 

Authors’ comments 

 

As modern-day commercial transactions become more complex, so have the 

chain of commerce and the associated risk of liability where there is 

interference with another’s goods (especially among those involved in the 

transportation and storage of goods industries).  

 

Businesses and individuals should consult their lawyers prior to making 

operational decisions that could expose them to a lawsuit. On the other end of 

the spectrum, if one finds his goods being wrongfully interfered with or being 

used as bait for ransom, it is again advised that lawyers be consulted prior to 

the execution of operational decisions. If the pieces fit, the old tort of detinue 

could come to one’s rescue. 

 

 
Editor:  Koay Sook Kuan 

 

 

 

 

 

 

 

 

 

If you have any queries, please contact associate Shona Anne Thomas 
(sat@lh-ag.com) or her team partner SM Shanmugam (ssm@lh-ag.com). 
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6  Perbadanan Kemajuan Negeri Selangor v Teo Kai Huat Building Contractor [1982] 2 MLJ 165 (FC) 
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