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Verbal Advice from Customs: ‘Caveat Auditor’ ― Let the 
Listener Beware 
 
Earlier this February, the Melaka High Court in Ta Win 
Industries1 dismissed an application for leave to commence 
judicial review (Leave Application) against the Director General 
of Customs (Customs). 
 
This decision highlights an important and common conundrum 
for taxpayers, i.e. to what extent can they rely on verbal/informal 
advice provided by Customs officers? While such advice may 
have been sought and given in good faith, difficulties may arise 
when the advice is forgotten by Customs itself, or subsequently 
turns out to have been inaccurate.  
 
Brief facts 
 
The taxpayer has held an LMW (licensed manufacturing 
warehouse) licence (Licence) issued by Customs for the past 15 
years. The licence had been due to expire on 30 June 2019. 
According to the taxpayer, sometime in February 2019, a 
Customs personnel (Customs Officer A) informed them that the 
Licence could not be renewed. Customs Officer A gave no 
reasons for this statement, but instead, advised the taxpayer to 
set up another company to apply for a new licence. The taxpayer 
did so and applied for a new Licence on 18 March 2019 through 
a newly incorporated company. Customs did not reply to this 
application. On 30 June 2019, the taxpayer’s Licence expired. 
Subsequently, Customs issued Bills of Demand (Demands) 
against the taxpayer for customs duties and sales tax, which are 
payable as a result of the Licence’s expiry.  
 
High Court dismissed taxpayer’s Leave Application 
 
Aggrieved by the Demands, the taxpayer filed the Leave 
Application. The taxpayer contended that Customs’ failure to 
renew their LMW licence constituted a breach of natural justice 
and a denial of their legitimate expectation. 
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The High Court dismissed the Leave Application, and made, 
among others, the following observations: 
 

(a) The taxpayer had not identified Customs Officer A who 
purportedly gave the disputed advice.  
 

(b) The taxpayer had not definitely identified the decision to be 
reviewed by the court. Here, the taxpayer was aggrieved by 
Customs’ failure to renew their Licence. However, there was 
no evidence that Customs had cancelled the taxpayer’s 
Licence. Rather, the Licence had been allowed to expire 
without any application for renewal. 

 
(c) The imposition of duties and sales tax by the Demands is 

merely consequential to the expiration of the Licence. 
 

(d) Even if there had been any decision for non-renewal by 
Customs, the taxpayer would be out of time to challenge 
such decision.  
 

The dangers of verbal/informal advice 
 
This case highlights the dangers of relying purely on the 
verbal/informal advice or representations given by Customs 
officers, or indeed, any tax authorities.   
 
In practice, Customs officers, especially at state level, routinely 
provide informal advice to taxpayers on various issues. Such 
advice is, by nature, lacking in documentation. Taxpayers 
commonly accept and rely on the advice given without any 
reservation, only to find out far too often down the road that they 
have been ill-advised. As was the case here, confronted later 
with significant liabilities in taxes and duties by the same 
authority which had been so unstinting in its earlier “advice”, 
taxpayers are unfortunately often unable to even recollect the 
identity of the officer who allegedly provided such advice. In this 
case, the taxpayer’s inability to even identify Customs Officer A 
no doubt had a bearing on the court’s decision. 
 
Another example is with the issue of the goods and services 
(GST) treatment of subsidies received by taxpayers during the 
GST regime.2 In the early phase of GST implementation, it 
appears that Customs officers had often advised taxpayers that 
these subsidies were out of scope for GST purposes. However, 
upon the repeal of the GST Act, Customs conducted audits 
targeting specific industries which had received the subsidies, 
and raised assessments imposing GST of 6% on the subsidies. 
Although this issue was eventually resolved amicably, it clearly 
illustrates the very real possibility of “back-pedalling” by 
Customs.  
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Legitimate expectations: Limits to the doctrine 
 
At the outset, it should be highlighted that it is risky to assume 
verbal/informal advice given by Customs officers is sufficient in 
itself to give rise to legitimate expectations on the part of 
taxpayers. If undocumented, taxpayers will face the difficult 
burden of persuading the court that such advice had even been 
given at all. 
 
It is trite that the courts will protect the interest of individuals 
whose legitimate expectations have been created by the very 
conduct of public authorities.3 However, the doctrine of legitimate 
expectation is not without limits. It can only apply when there is a 
clear and unambiguous representation that is free of relevant 
qualification made by the public authority, and where the 
expectation is reasonable.4  
 
In particular, legitimate expectation could be negatived if: 
 

(a) The applicant knew that the representor did not intend 
for his representation to create that expectation; 

(b) If the applicant knew or ought to have known that a 
purported assurance could only be obtained in a 
specific way and he instead secured it in a different 
manner; or 

(c) The applicant failed to disclose all relevant information 
to the relevant authority.5 

 
In such circumstances, the doctrine of legitimate expectation 
would be unlikely to assist the taxpayer in court. The general rule 
of thumb is that if the advice given by the Customs officer is 
inconsistent with the express provisions of the law, the taxpayer 
should always follow the express legal provisions as opposed to 
mere verbal advice. Legitimate expectation also cannot create a 
substantive right which does not exist. 
 
The case of Lah Anyie6 illustrates this. Here, the Court of Appeal 
(CA) reversed the High Court’s decision to allow the plaintiff’s 
assertion of their native customary rights on what was part of 
protected forest/reserved land. The CA held that: 
 

(a) Although the doctrine of legitimate expectation offers 
limited relief to the litigant if there was some unfairness 
or conduct which led to inconvenience or damage, the 
doctrine could not create a right when such a right did 
not exist.7  

(b) Here, the applicable law, i.e. the Sarawak Land Code, 
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4
  AG of Hong Kong v Ng Yuen Shiu [1983] 2 AC 629 
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  Halsbury’s Laws of Malaysia 2015 at [80.088] 
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does not recognise the purported right.8 The fact that 
the government authorities have conducted 
themselves in a manner to support the plaintiffs’ claim 
cannot be a basis in law to invoke the jurisprudence 
relating to legitimate expectation to assert a right which 
the law does not recognise.9  

 
How can taxpayers best protect their rights? 
 
To recap, the doctrine of legitimate expectation is not a free pass 
for taxpayers to rely on just any and every piece of advice given 
by the tax authorities. Taxpayers ought to document such advice, 
for instance, by issuing a subsequent letter to Customs recording 
the advice which specifically identifies the officer who gave the 
advice. Taxpayers should also seek independent legal advice if 
the informal advice received concerns matters of wider 
implications or appears to be inconsistent with the express 
provision of the law. 
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