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A v KPHDN: Inherently Defective Assessment Cannot be 

Rescued by Saving Provisions in Revenue Legislation 
 

Are notices of assessment which contain obvious errors or defects 

valid and enforceable?  
 

Section 143 of the Income Tax Act 1967 and s 52 of the Real Property 
Gains Tax Act 1976 (RPGT Act) (saving provisions) preserve the 

validity of assessments that contain mistakes, defects or omissions, 

unless there is a substantive error.   
 

The Inland Revenue Board (IRB) relies on these saving provisions to 

defend and preserve defective assessments which contain 
administrative errors and mistakes, citing the Federal Court decision 

in KPHDN v Alcatel-Lucent as authority for its stance. 

 
In a recent decision, the High Court rejected the IRB’s attempt to rely 

on a saving provision to preserve a defective assessment. This case 
is important to taxpayers as it: 

 

(a) shows the limit of the IRB’s right to excuse its own mistakes, 

by claiming that the taxpayer has not been substantively 

prejudiced. The saving provisions can only be invoked to cure 
formal or administrative defects and cannot be used to 

validate substantive errors or actions; 

(b) makes clear that the IRB cannot ignore the express provisions 

of the legislation, and must act strictly in accordance with its 
statutory powers; 

(c) yet again, demonstrates that the courts will not hesitate to 

quash actions of the IRB taken in defiance of the law. 

 

Our LHAG Update, “Taxability of REIT under the Real Property 
Gains Tax Act 1976” published on 30 March 2021, discussed the 

Special Commissioners of Income Tax (SCIT)’s decision to discharge 
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real property gains tax  assessments raised by the IRB on a real 

estate investment trust (REIT). In that case, the IRB issued an 

assessment against the REIT, which was the trust, instead of 
assessing the trustee as required by the RPGT Act and established 

case law. 

 
In this appeal from that decision of the SCIT, the IRB accepted that 

the assessing officer should have issued the assessment against the 
trustee, rather than the REIT. However, it argued that the 

assessments should nonetheless be upheld since: 

 

(a) it was the gains made from the disposal of landed assets that 

were taxed. Since the tax would be paid from the same 
source, whether trustee or REIT was taxed, there was no 

substantive error in assessing the trustee; and 

(b) the issuance of the assessments against the REIT, rather than 

the trustee, was a “mistake” or “defect” that could be cured by 
the saving provisions in s 52 of the RPGT Act. 

 

The High Court dismissed the IRB’s appeal. While the grounds of 
judgment have yet to be made available, it would appear that the 

court accepted the taxpayer’s contentions that: 

 

(a) the saving provisions only validate assessments which 
contain purely formal defects, such as a misspelt name. In this 

case, the assessment had been issued to the wrong person 

entirely, in breach of the RPGT Act; 

(b) the section cannot be called in aid if the IRB gets wrong an 

integral, fundamental part of the assessment; 

(c) the identity of the person assessed is integral to the validity of 

the assessment. It is no answer to say that the taxes will come 
out of the same pocket; 

(d) the assessing officer had testified that she had intentional ly 

chosen to assess the REIT rather than the trustee. A 

deliberate action by the assessing officer to ignore the law is 
not a “mistake”. 

 

The taxpayer was successfully represented in this appeal by Dato’ 
Nitin Nadkarni, Jason Tan Jia Xin and Keith Lim Boon Long from the 

firm’s Tax, Customs & Trade Practice. 
 

 
Keith Lim Boon Long (bll@lh-ag.com) 

 
 

If you have any queries, please contact the author or team partners, 

Dato’ Nitin Nadkarni and Jason Tan Jia Xin, at tax@lh-ag.com 
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