
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 8 FEBRUARY 2022 
 
Revisiting Key Changes to Tax Legislation 
 
Many significant amendments to tax law were made through the 
Finance Act 2021 earlier this year, which would inevitably have an 
impact on most taxpayers. We have previously published our 
views on some of those changes, especially with regard to taxing 
income from foreign sources (see our LHAG Update of 9 
November 2021, “Foreign Source Income: Untapped Source of 
Revenue or Fresh Hotbed of Uncertainty?”). In this alert, we revisit 
the key changes to tax legislation and some of our immediate 
thoughts. 
 
Unabsorbed losses  
 
Previously, any unabsorbed business losses could only be carried 
forward to be absorbed against business income in subsequent 
years of assessment (YAs) up to seven consecutive years. 
Section 44(5F) of the Income Tax Act 1967 (ITA) has been 
amended, whereby any unabsorbed losses can now be carried 
forward up to 10 consecutive years, with effect from YA 2019 
onwards. While this amendment is welcomed as it recognises the 
negative impact arising from the pandemic, the government 
should consider reverting to the previous position where there 
were no restrictions on the timeframe for unabsorbed losses to be 
carried forward.  
 
Bank account information for garnishee order 
 
By virtue of the new s 106A of the ITA, the Director General of 
Inland Revenue (DG) can now require any financial institution to 
furnish a taxpayer’s bank account information, and the financial 
institution cannot reveal to any person that such a request was 
made. While this may well expedite the tax collection process for 
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the Inland Revenue Board (IRB), it has created cause for concern 
as to the accessibility and security of taxpayers’ bank account 
information.  
 
However, there are in fact conditions in place which the IRB must 
follow before utilising its powers under this section. The IRB must 
have firstly instituted proceedings under s 106 of the ITA and 
has obtained a judgment. In other words, the IRB cannot request 
for such banking information without firstly suing a taxpayer to 
recover taxes and subsequently obtaining a judgment from the 
court. This power also cannot be used by the IRB when conducting 
a tax audit. Further, the purpose of the account information is 
solely for the DG to apply to the court for a garnishee order. 
 
Foreign-sourced income 
 
The general position in the past has been that income derived from 
abroad is exempted from tax in Malaysia. However, paragraph 28, 
Schedule 6 of the ITA has been amended to “income arising from 
sources outside Malaysia and received in Malaysia by any person 
who is not resident in Malaysia”. The biggest implication is if a 
taxpayer remits income from abroad and it is derived from 
abroad, it is now taxable. Unlike the past, income need not be 
derived from Malaysia in order to be taxable. This amendment 
has attracted major pushbacks from the business community, 
which takes the view that there will be an erosion of confidence 
among foreign investors. 
 
Nonetheless, the government seemed to have made an about-
turn when the Ministry of Finance announced on 30 December 
2021 that it would exempt all types of foreign-sourced income for 
individuals who are tax resident in Malaysia for five years from 1 
January 2022 until 31 December 2026, except those carrying on 
partnership businesses in Malaysia. Companies and limited 
liability partnerships (LLPs) that are tax resident in Malaysia will 
also be exempted on foreign-sourced dividend income.  
 
All other taxable entities such as trust (except business trust), 
executors and administrators of estates, cooperatives, societies, 
clubs, trade associations and so on will be subject to tax in 
Malaysia when the foreign-sourced income is received in 
Malaysia. The ministry also announced that foreign income 
received in YA 2022 is exempted from tax calculation for the 
purpose of Prosperity Tax. 
 
The IRB also announced the “Program Khas Peremitan 
Pendapatan” (a form of special voluntary disclosure programme) 
where income remitted back to Malaysia from 1 January 2022 to 
30 June 2022 will be accepted in good faith (suci hati) and taxed 
at 3%. After this period, any remitted income will be charged at the 
appropriate tax rates and the IRB may take appropriate verification 
actions in relation to such income. The IRB adopted a number of 
approaches in its income verification actions, including tax returns, 



accounts, asset accretion and transfer pricing. Some common 
selection trigger factors include consistently low profits, high and 
not relevant expenses, ratios different from the relevant industry, 
overly consistent ratios and scale, cross-border transactions, 
related party dealings and claims for reinvestment allowance and 
other incentives.  
 
The IRB would also procure information from a wide range of 
sources including the taxpayer’s own tax files, publications, 
newspapers, the Land Office and so on. The DG has power to call 
for bank statements (s 79 of the ITA), power of access to buildings 
(s 80) and power to call for information (s 81) without needing a 
search warrant. Nevertheless, such powers have limitations and 
taxpayers who find themselves in such audits should immediately 
obtain professional advice so as to ensure that the IRB does not 
go beyond the limits of its powers. 
 
Payments to agent, dealer or distributor 
 
With effect from 1 January 2022, payments made to an authorised 
agent, dealer or distributor, in monetary form, will be subject to a 2% 
withholding tax under the new s 107D of the ITA. This is only 
applicable to payments exceeding RM100,000 in the preceding year.  

 
Failure to make the payment within the stipulated 30-day period 
will result in a 10% penalty. Pursuant to the new paragraph 
39(1)(s) of the ITA, no deduction shall be allowed on such 
payments if the withholding tax has not been deducted and paid 
in accordance with s 107D of the ITA.  
 
Research and development (R&D) 
 
Companies are increasingly expending significant resources to 
develop new products, technology or information. In this regard, 
the Malaysian government has been incentivising companies 
across a broad spectrum of industries to embark on R&D to ensure 
that they remain globally competitive. Such incentives include: 
 

(a) a special provision under subsection 34(7) of the ITA 
(single deduction) for R&D expenditure, non-capital in 
nature; or  

(b) a special deduction under s 34A of the ITA (double 
deduction) for internal R&D expenditure, non-capital in 
nature; or  

(c) a special deduction under s 34B of the ITA (double 
deduction), for: 

 
(i) contribution in cash to an approved research 

institute;  
(ii) payment for the use of the services of an approved 

research institute or approved research company; or  
(iii) payment for the use of the services of a R&D 

company or a contract R&D company. 



Generally, double deduction under s 34A and 34B of the ITA must 
first be approved. In relation to outsourced R&D, taxpayers cannot 
claim double deduction for fees paid to related R&D companies. 
For companies that seek to outsource R&D activities to their 
related R&D companies, it is crucial to maintain adequate and 
sufficient transfer pricing documentations.  
 
While these provisions allow double deductions to be claimed, 
taxpayers would be prudent to seek and obtain the Malaysia 
Investment Development Authority (MIDA)’s written confirmation 
on their eligibility (of both single and double deductions). In any 
dealing with the IRB, taxpayers must be ready to justify the 
expenses for which deductions are to be claimed, supported by 
documentation. 
 
A contract R&D company is eligible for either one of the incentives 
below: 
 

(a) Pioneer status — exemption of 100% of the statutory 
income for five years from its production day; or 

 
(b) Investment tax allowance — 100% of qualifying capital 

expenditure incurred within 10 years to be set off against 
70% of the statutory income. 

 
Both the pioneer status and the investment tax allowance offer 
enhanced benefits. Additionally, any unabsorbed losses and 
capital allowances may be carried forward for seven years. It is 
noteworthy that investment tax allowance is normally 60% for 
other types of expenditure. This shows the government’s efforts in 
encouraging R&D among businesses. 
 
Nonetheless, an R&D company that does not qualify for pioneer 
status is eligible for investment tax allowance only. Plus, not many 
expenditures qualify for 100% exemption except those involving 
high-tech operations or are of national and strategic importance. 
 
With effect from 1 January 2022, paragraph 60(a) of Clause 60 of 
the Promotion of Investments Act 1986 (PIA) seeks to amend the 
definition of a contract R&D company by clarifying that it is a 
company approved as an R&D status company under the new s 
4h of the PIA. Paragraph 60(b) seeks to amend the definition of 
R&D company to clarify that it is a company approved as an R&D 
status company under the new s 4h of the PIA. Prior to this 
amendment, no approval of such status was required.  
 
Despite being such an important activity to the national economy, 
R&D has not been defined until recently. In cases where there is 
a dispute as to the meaning of R&D, the fencing and parameter 
have been put up by the criteria set out in s 2 of the PIA: 
 

(a) systematic or intensive study in the field of science and 
technology; 



(b) to acquire new knowledge or to use results; and 
(c) for the production or improvement of products and 

processes. 
 
It should be noted that quality control, market research and routine 
data collection are excluded. An approved R&D status company 
also includes a company that provides R&D services to related 
companies and provides R&D services to companies other than 
related companies. To become eligible to claim the R&D 
expenses, the company has to be a tax resident carrying on 
business and undertaking R&D in relation to its business 
through in-house activity or outsourcing to R&D institutes or 
companies approved by the Minister.  
 
It is important to note that the R&D activity undertaken must be for 
the purposes of improving or expanding the current business, not 
of venturing or expanding into a completely new business which is 
irrelevant to the taxpayer’s current business. However, the 
extension timeframe of R&D status of six months could be a 
challenge as when there are so many applications, one immediate 
concern is whether the MIDA is able to process all of them.  
 
Prosperity tax (Cukai makmur) 
 
The introduction of prosperity tax is probably one of the most 
contested topics in the Budget. Following the amendment of 
Schedule 1, part 1, paragraph 2 of the ITA, chargeable income in 
excess of RM100 million will be taxed at 33%, while a 24% tax rate 
will apply to chargeable income of up to RM100 million. There are 
complaints that the calculation would lead to both the “improving” 
company and “falling” company paying the same amount of tax, in 
a case as illustrated below: 
 

YA 2021 2022 Tax 

Income (RM) 90,000,000 120,000,000 30,600,000 

Income (RM) 185,000,000 120,000,000 30,600,000 

 
The position is that tax has always been assessed on the income 
for that relevant year, not on a comparable basis.  
 
Tax rebate for companies and LLPs 
 
Pursuant to the amended s 6D(1) of the ITA, an income tax rebate 
is granted for three consecutive years from the year the small and 
medium-sized enterprise (SME) or LLP incorporated in Malaysia 
commences operations. The rebate shall be a maximum 
RM20,000 in respect of capital or operating expenditure. The 
commencement period was initially between 1 July 2020 and 31 
December 2021. With the new s 6D(1) coming into force, the tax 



rebate has been extended for an additional year, to 31 December 
2022. 
  
Renovation and refurbishment expenses 
 
Taxpayers are entitled to a special deduction for capital 
expenditure on renovation and refurbishment of business 
premises incurred from 1 March 2020 to 31 December 2022. The 
total amount of deduction allowed is subject to the maximum 
amount of RM300,000. This deduction is available to both 
individuals and companies. It should also be noted that this 
deduction is in respect of business premises only. The deductible 
costs are outlined in Note 1 of the Income Tax (Costs of 
Renovation and Refurbishment of Business Premise) Rules 2020 
[PU(A) 381/2020], including: 
 

(a) general electrical and lighting, air-conditioning system; 

(b) doors, gates, windows, grills, fixed partitions; 

(c) flooring, walls, ceiling; and 

(d) children’s play area, reception, surau, kitchen. 

 
Designer fees, professional fees and purchase of antiques under 
Note 2 of PU(A) 381 are specifically excluded from the deduction. 
 
Expenses for serious diseases 
 
Previously, the government has increased the tax relief limit on 
medical expenses for self, spouse and child for serious diseases 
from RM6,000 to RM8,000 and tax relief limit for expenses on full 
medical check-up from RM500 to RM1,000. By virtue of the new  
s 46(1)(h) of the ITA, this relief has been extended to provision on 
expenditure for mental health check-ups or consultation for 
individuals, their spouses or their children. 
 
Further education fees 
 
The government provides a tax relief limit of RM7,000 for study 
fees incurred on certain fields at the diploma or bachelor level such 
as accountancy, law, Islamic finance, skills or vocational, 
technical, industrial, scientific and technological skills. For master 
and doctorate studies, all fields are included.  
 
Last year, the scope was expanded to courses recognised by the 
Department of Skills Development of the Ministry of Human 
Resources. Pursuant to the amended s 46(1)(f) of the ITA, the limit 
of personal deduction for payment of courses taken for the 
purpose of upskilling or self-enhancement has been increased 
from RM1,000 to RM2,000. This amendment has effect for both 
YAs 2022 and 2023. 
 
 
 
  



 

Concluding thoughts 
 
Taxpayers may be puzzled by the uncertainties revolving around 
foreign-sourced income until specific guidelines are published by 
the IRB. At this juncture, taxpayers are advised to keep accurate 
records of their investments and income abroad.  
 
Another key takeaway is that the IRB always acts against a 
taxpayer on the basis of suspicion. Accordingly, record-keeping is 
absolutely fundamental when dealing with the IRB. Whatever 
explanations offered, these will need to be supported by sufficient 
and appropriate documentary evidence. Further, while the IRB 
has powers under the legislation to audit and raise tax 
assessments on taxpayers, such powers cannot be abused and 
must be exercised based on law, failing which the courts will act 
as a safeguard for taxpayers that are aggrieved by such decisions.  
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If you have any queries, please contact team partners, Dato’ Nitin 
Nadkarni, Jason Tan Jia Xin or Ivy Ling Yieng Ping, at tax@lh-
ag.com 
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