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A Fine Lesson: The Revenue must act reasonably and 
responsibly when penalising Taxpayers 
 
S v Ketua Pengarah Hasil Dalam Negeri (Latest Tax Case 2022) 
 
It may not come as a total surprise when penalties are imposed 
on taxpayers who deliberately under-report income and underpay 
taxes. In S v KPHDN, however, the Special Commissioners of 
Income Tax (SCIT) had to deal with the imposition of penalties, 
without any contemporaneous reasons being given on a taxpayer 
who overdeclared income and overpaid taxes. Unsurprisingly, the 
SCIT allowed the appeal by the taxpayer. 
 
Brief Facts 
 
The taxpayer is the Malaysian subsidiary of a multinational 
software company. The taxpayer filed its tax returns and paid 
taxes for the years of assessment (YAs) 2010 & 2011 based on 
its management accounts (Original Returns). Some years later, 
when the audited accounts were finalised, it transpired that the 
taxpayer had significantly over-reported its chargeable income, 
resulting in significant overpayment of taxes. The taxpayer then 
filed revised returns to reflect the reduced profits and to claim back 
the overpaid taxes.  
 
Nevertheless, the Director General of Inland Revenue (DGIR) did 
not refund the overpaid taxes to the taxpayer. Instead, the DGIR 
issued Forms J (Assessments) on the taxpayer, imposing 
penalties under s.112(3) of the Income Tax Act 1967 (“ITA”) that 
exceeded the amount of taxes that had been overpaid. The 
penalties were not calculated on any shortfall of taxes paid (as 
there was no shortfall).  Instead, the penalties were charged on 
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the entire taxes payable for YAs 2010 and 2011 respectively, as if 
no taxes had ever been declared or paid.   No reasons were given 
for the imposition of penalties on over-paid taxes.   
 
Taxpayer’s contentions and the SCIT’s Decision  
 
Aggrieved by the Assessments, the taxpayer appealed to the 
SCIT. Amongst others, the following legal arguments were raised: 
 
1.The Assessments are time-barred pursuant to s.91(1) ITA 
 
As the Assessments were issued more than 5 years after the YAs 
in dispute, the DGIR must prove that it comes within s.91(3) ITA. 
This requires the DGIR to show that it was necessary for the 
assessment to be made to make good any loss of tax 
attributable to the taxpayer’s fraud, wilful default or negligence. 
There had been no loss of tax here, as it was common ground that 
the taxpayer had overpaid taxes.  
 
2.There was no legal requirement to submit tax returns based 
on audited accounts until after YA 2014 
 
The DGIR claimed that the Original Returns were a nullity 
pursuant to s77 ITA, since they were based on management 
accounts, rather than audited accounts. Amongst others, the 
DGIR relied on its guidelines on how to prepare tax returns, which 
it argued imposed an obligation to use audited accounts. In reply, 
the taxpayer argued that the obligation to file tax returns based on 
audited accounts was only created by s.77A(4) ITA, which came 
into effect on YA 2014. This requirement did not exist in YAs 2010 
and 2011. Further the DGIR’s guidelines had no force of law and 
could not create an obligation which Parliament had not 
prescribed.  
 
3.The DGIR has failed to justify the penalties imposed  
 
In any event, the DGIR’s powers to impose penalties is 
discretionary. The DGIR should have but failed to give any 
reasons why penalties should be imposed when taxes had been 
overpaid.  
 
In May 2022, the SCIT allowed the taxpayer’s appeal and set 
aside the Assessments raised, holding in favour of the taxpayer 
on all the grounds.  
 
Our thoughts 
 
The SCIT’s decision confirms that the courts will not hesitate to 
protect taxpayers against any arbitrary exercise of powers by the 
DGIR. Penal provisions are meant to punish misconduct and 
should not be used as a revenue generating mechanism for trivial 
technical errors. The DGIR should give reasons at the time he 
exercises any discretion, so that the court can properly review the 



 

decision. In the salutary words of the late Raja Azlan Shah CJ (as 
His Majesty then was)1: 
 
 

“Every legal power must have legal limits, otherwise 
there is dictatorship. In particular, it is a stringent 
requirement that a discretion should be exercised for 
a proper purpose, and that it should not be exercised 
unreasonably. In other words, every discretion cannot 
be free from legal restraint; where it is wrongly 
exercised, it becomes the duty of the courts to 
intervene. The courts are the only defence of the liberty 
of the subject against departmental aggression. In these 
days when government departments and public 
authorities have such great powers and influence, this is 
a most important safeguard for the ordinary citizen: so 
that the courts can see that these great powers and 
influence are exercised in accordance with law. I would 
once again emphasise what has often been said before, 
that "public bodies must be compelled to observe the law 
and it is essential that bureaucracy should be kept in 
its place"” 

 
 
The taxpayer was successfully represented by Dato’ Nitin 
Nadkarni, and Chris Toh Pei Roo from Lee Hishammuddin Allen 
& Gledhill’s Tax, Customs & Trade Practice.  
 
Dato’ Nitin Nadkarni (nn@lh-ag.com), Chris Toh Pei Roo 
(tpr@lh-ag.com) and Ng Miao Ling (Pupil-in-Chambers)  
 
If you have any queries pertaining to tax assessments which have 
been issued by the DGIR, please do not hesitate to contact the 
author or his team partners, Dato’ Nitin Nadkarni (nn@lh-ag.com), 
Jason Tan Jia Xin (tjx@lh-ag.com) and Ivy Ling Yieng Ping (il@lh-
ag.com), at tax@lh-ag.com  

    

 

  

 

 
1                                                                         1 Pengarah Tanah dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhd [1979]  
                                                                           1 MLJ 135 
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