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No legal duty on Taxpayer to file a correct return or to comply 
with Public Rulings; an incorrect return does not 
automatically extend the limitation period 
 
SPM v Ketua Pengarah Hasil Dalam Negeri 
 
In our LHAG Insights of 18 November 2021, we wrote about the 
High Court’s decision in SPM v KPHDN. The High Court allowed 
the taxpayer’s appeal on all issues: its claim for reinvestment 
allowance (RA) on a diversification project, time-bar under Section 
91(3) of the Income Tax 1967 (ITA), and penalty.  
 
The High Court has recently made available its grounds of 
judgment in June 2022. Apart from the RA and penalty issues, the 
judgment also provides the long-awaited confirmation that merely 
filing an incorrect return does not automatically extend the time for 
the Director General of Inland Revenue (Revenue) to issue an 
additional assessment.  
 
Section 91 ITA: A limitation defence or a limited defence?   
 
Section 91(1) ITA requires the Revenue to raise an assessment 
within 5 years after the relevant year of assessment. Limitation 
periods like these are enacted for good reason: the law recognises 
that “long dormant claims have often more of cruelty than of justice 
in them”1 . 
 
Section 91(3) ITA allows an assessment to be raised after the 5-
year limitation, but only if there has been any fraud, wilful default, 
or negligence. Given the high threshold for proving fraud or wilful 

 
1 Stamford College Bhd v Seri Stamford College Sdn Bhd [2021] MLJU 1386 
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default, taxpayers often find themselves facing allegations of 
negligence when time-barred assessments are raised.  
 
These exceptions are sensible. After all, recalcitrant taxpayers 
who have committed fraudulent acts, wilfully defaulted on their 
lawful obligations and / or failed to act according to the standards 
of reasonable professional persons cannot expect to escape their 
liabilities simply by reason of effluxion of time.  
 
The problem however has to do with what is meant by 
“negligence”. Mere disagreement by the Revenue with the 
taxpayer’s interpretation and application of tax law and / or the 
filing of incorrect tax returns for instance, have been alleged to be 
acts of “negligence”. This rendered the defence of limitation a very 
limited one. Fortunately, the High Court in SPM v KPHDN has 
steered a better course.  
 
Brief facts  
 
The taxpayer is a manufacturer who claimed RA in the year of 
assessment (YA) 2009 on a diversification project pursuant to 
Schedule 7A ITA. More than 5 years later, after the YA has 
become time-barred, the DGIR issued an assessment with penalty 
in June 2015, disallowing the claim for RA.  
 
In 2017, the SCIT unanimously dismissed the taxpayer’s appeal, 
holding that it was not entitled to claim RA, that the assessment 
was not time-barred as the taxpayer had been “negligent” for not 
following a Public Ruling, and that penalty had been correctly 
imposed.  
 
High Court decision 
 
In November 2021, the High Court allowed the taxpayer’s appeal 
on all issues. In addition to its lucid grounds on why the taxpayer 
did qualify for RA2 , the High Court also had this to say on the issue 
of time-bar and negligence: 
 
(a) A taxpayer cannot be said to have been negligent for not 
complying with a Public Ruling. 
 
(b) A taxpayer was not negligent if it acted based on advice or 
instructions which It reasonably believed was correct. 
Misinterpretation of a highly technical provision of the law does not 
ipso facto mean that the taxpayer is negligent.  
 
(c) The mere fact that the tax returns contained an error is 
insufficient to establish negligence.  The Revenue must prove that 
the error was committed negligently. Whilst a taxpayer may be 
“punished” for submitting an inaccurate return, there is no legal 
duty under the ITA requiring the taxpayer to be correct. If the mere 

 
2 See our LHAG Insights of 18 November 2021 
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filing of an incorrect return constitutes “negligence”, then the 
limitation defence under Section 91(1) ITA would be meaningless. 
 
  
 
Our thoughts 
 
In the words of the Privy Council in Yew Bon Tew v Kenderaan 
Bas Mara [1983] 1 MLJ 1: 
 
“When a period of limitation has expired, a potential defendant 
should be able to assume that he is no longer at risk from a stale 
claim. He should be able to part with his papers if they exist and 
discard any proofs of witnesses which have been taken, discharge 
his solicitor if he has been retained, and order his affairs on the 
basis that his potential liability has gone. That is the whole purpose 
of the limitation defence.” 
 
For far too long, the limitation defence afforded to taxpayers by 
Parliament in Section 91(3) ITA has been rendered meaningless 
by the Revenue’s interpretation that any error in the tax return 
automatically amounts to negligence. The High Court’s decision 
should be seen as a welcome reminder that limitation is a 
substantive protection for taxpayers, which should not be easily 
circumvented. 
 
The taxpayer was successfully represented at the High Court by 
lawyers from Lee Hishammuddin Allen & Gledhill’s Tax, Trade & 
Customs Practice, Dato’ Nitin Nadkarni and Jason Tan Jia Xin. 
The full grounds of judgment by the High Court are available here. 
 
Chris Toh Pei Roo (tpr@lh-ag.com)  
 

If you have any queries pertaining to assessments issued by the 
Revenue, please contact associate Chris Toh Pei Roo or Tax, 
Trade & Customs partners, Dato’ Nitin Nadkarni, Jason Tan Jia 
Xin and Ivy Ling Yieng Ping, at tax@lh-ag.com. 
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