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PREFACE

It is not so long ago that a member of the Diplomatic Body in London, who had spent some years of 
his service in China, told me that there was a Chinese curse which took the form of saying, ‘May you 
live in interesting times.’ There is no doubt that the curse has fallen on us. 
Austen Chamberlain, March 1936

Undoubtedly, many periods in history may lay claim to be ‘interesting times’, and 2022 is 
one of them. A confluence of factors has changed the global landscape, not least the aftermath 
of the covid-19 pandemic, global supply chain disruption, the invasion of Ukraine and the 
global economy’s transition to a post-covid world. There is also the looming prospect of 
climate change, which will only become more pressing. While there have been periods of high 
inflationary pressure before, never before have individuals, companies and jurisdictions been 
so globalised and interconnected. While good advisers should always ensure they are au fait 
with changes that may impact their clients, never before has it been as important for advisers 
to be scanning the horizon for upcoming legislative, tax, political and economic factors. 

One interesting trend that has emerged over recent months is the migration of high 
net worth individuals (HNWIs) in response to economic and political uncertainty. Visual 
Capitalist have drawn up a global map showing predicted net emigration and immigration 
of individuals having wealth of over US$1 million.1 While there are some foreseeable 
emigrations, with 2,800 HNWIs estimated to emigrate from Ukraine in 2022, 3,500 
HNWIs to emigrate from Hong Kong and 15,000 HNWIs to emigrate from Russia, there 
are also some surprises. Eight hundred HNWIs are predicted to emigrate from Mexico, 2,500 
from Brazil, 8,000 from India, 600 from Saudi Arabia, 1,500 from the UK, 10,000 from 
China and 600 from Indonesia. 

On the immigration side, 800 HNWIs are projected to move to New Zealand in 2022, 
with 3,500 HNWIs to Australia in 2022, and Visual Capitalist report that approximately 
80,000 millionaires have moved to Australia since the turn of the millennium. Meanwhile, 
Singapore is likely to attract 2,800 HNWIs, 4,000 to the United Arab Emirates, 2,500 to 
Israel and 2,200 to Switzerland. The US will likely attract 1,500 HNWIs, with Canada 
close behind in attracting 1,000 HNWIs. Finally, jurisdictions in Western Europe, which 
are maturing their limited tax regimes (Portugal, Italy and Greece), appear to be attracting 
HNWIs. Portugal is estimated to attract 1,300 HNWIs in 2022, with Greece not far behind 

1 https://www.visualcapitalist.com/migration-of-millionaires-worldwide-2022/. 
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in attracting 1,200 HNWIs. Such a diverse diaspora shows that in 2022, HNWIs are still 
prepared to move to more attractive and favourable jurisdictions, and even to pay higher tax 
rates, in search of political and economic stability. 

Meanwhile, other HNWIs are not necessarily emigrating, but instead taking advantage 
of remote working practices to split their time between jurisdictions, potentially becoming 
tax resident in a second or third country. This leads to increasing regulation and complexity, 
in both the tax and the automatic exchange of information spheres. The year 2021 saw the 
groundbreaking multinational agreement between 136 countries for a global minimum tax 
rate of 15 per cent for corporate entities to counteract tax avoidance and base erosion profit 
shifting. The intention is for this to commence in 2023, and it will apply to multi-national 
entities with an annual revenue exceeding €750 million. While the focus of this new regime 
is large corporate entities, the current drafting of the OECD’s Global Anti-Base Erosion 
Model Rules (the ‘Globe Rules’) does in principle apply to trusts where they act as the 
ultimate holding entity of a multi-national group. The qualifying annual revenue threshold 
of €750 million under the Globe Rules will preclude their application to virtually all trusts 
owning businesses. However, it is conceivable that, in future, this threshold may be materially 
reduced – if so, it would not be the first time that trusts are caught up within reporting and 
regulatory regimes designed to apply primarily to corporate groups.

As expected, the global transparency agenda shows no signs of slowing down, and 
is instead evolving into ever-increasing areas. In such an arena, does asset protection for 
HNWIs become more important? While sanctions against targeted individuals are a useful 
tool against money laundering, terrorist financing and humanitarian crimes, indiscriminate 
blanket sanctions can harm innocent individuals. Individuals and families holding Russian 
passports, who did not hold an EU passport, and who were critical of the invasion of Ukraine, 
found themselves having to search for new trustees and trust management services after the 
EU brought in a blanket ban against Russian passport holders who did not also have an EU 
passport. Meanwhile, less than a year on from the Pandora Papers leak in October 2021, 
HNWIs looking for privacy are increasingly looking to ‘mid-shore’ as opposed to ‘off-shore’ 
jurisdictions for asset protection. Jurisdictions such as the United States and Singapore seem 
to feature increasingly as locations where families are looking to establish holding structures. 

Furthermore, in recognition of the increasing trend for transparency in real estate 
holdings, the UK has introduced ‘The Register of Overseas Entities’. While the UK has a Land 
Registry that is a public register of the owners of all registered land in the country, it only 
requires information on the legal owner, which can be a nominee, trustee, company or another 
corporate entity. This new register will require any non-UK entity (e.g., a non-UK company 
that owns UK land) to register the beneficial owner of the land at UK Companies House. This 
law will have retrospective effect in England and Wales for any property bought since January 
1999 and in Scotland from 2014; the anticipated commencement date is likely to be in early 
2023. This latest transparency initiative uses the principles that apply to beneficial ownership 
of UK companies, which have been obliged to register their beneficial owners since April 2016. 
There are limited exemptions from registering, namely (1) the interests of national security; 
(2) the interest of the economic wellbeing of the UK; and (3) to prevent or detect serious crime. 
The way in which trustee owners of UK property register is far from straightforward; there will 
be an obligation to update the register annually where changes in ownership occur.

© 2022 Law Business Research Ltd
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Meanwhile, the UK’s trust register legislation has been updated to extend the reporting 
period from 30 to 90 days, and to exclude some low-risk trusts from registration, including 
life insurance trusts with death-only benefits, and bank accounts for those who are not sui 
iuris, (i.e., minors or those who do not have mental capacity). However, despite the removal 
of these low-risk trusts from the requirement to register, bare trusts and nomineeships will 
now be required to register by September 2022, which will affect a number of clients. The 
minister responsible for the amendments to the trust register, Baroness Penn of the House 
of Lords, explained that they had been implemented to ensure that the trust register ‘strikes 
the right balance between the public interest in tackling money laundering and the right to 
privacy for those who use trusts for legitimate purposes’.2 

The UK trust register information is currently only available to law enforcement 
agencies upon request. However, under the new amendments, which will take effect from 
1 September 2022, any third party who can demonstrate a ‘legitimate interest’ will be able 
to request information on the register. Such a ‘legitimate interest’ requires the requester to 
be investigating a ‘specified specific instance of money laundering or terrorist financing’, and 
it must be ‘reasonable for the requester to have that suspicion, among other requirements’.3 
In an encouraging understanding of the use of trusts for legitimate purposes, Baroness Penn 
further added that: 

We believe that placing the information held on the trust register in the public domain would 
infringe the privacy rights of individual beneficial owners, the vast majority of whom are not 
involved in money laundering activities. However, we recognise that, for the register to be an effective 
anti-money laundering tool, the information must be made available to those who are at the forefront 
of anti-money laundering investigations.4

The transparency regime is now slowly turning its gaze on cryptocurrency, with reports that 
some sanctioned individuals are using cryptocurrency to obscure their identity. Under the 
French implementation of the EU’s Fifth Anti-Money Laundering Directive (5AMLD) in 
early 2020, any cryptocurrency firm with French clients or which operates in France must 
register with the French regulator, the Autorité des Marchés Financiers (the AMF) and the KYC 
limit for cryptocurrency transactions was reduced from €1000 to €0. It will be interesting to 
see whether 5AMLD will be extended or updated to require a public or semi-public register 
in relation to the beneficial owners of cryptocurrency in the future. Across the Atlantic in 
the US, the new Corporate Transparency Act comes into effect later in 2022 or latest in 
early 2023. This will require all domestic and non-US corporate entities to register their 
information and that of their legal and beneficial owners with the US Treasury Department 
and it is estimated that it will affect over 20 million businesses. There are currently no plans 
for the registers (which will be maintained at state level) to be made public.

2 Hansard. HL. Deb. Vol. 818, col. 388GC, 8 February 2022.
3 HMRC Internal Manual Trust Registration Service Manual, TRSM60020 – Third party access requests: 

contents: legitimate interest requests.
4 Hansard. HL. Deb. Vol. 818, col. 391GC, 8 February 2022.
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What seems clear is that the plethora of initiatives that impact the private wealth arena 
continues to increase exponentially. These are interesting times and advisers need to remain 
alert to ensure they can give rounded advice that affects clients of all shapes and sizes.

John Riches
RMW Law LLP
London
July 2022
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Chapter 18

MALAYSIA

S M Shanmugam, Jason Tan Jia Xin, Ivy Ling Yieng Ping and Chris Toh Pei Roo1

I INTRODUCTION

The 2020–2022 triple crises – of politics, economy and health – have proved to be arguably 
the biggest challenge for Malaysia in the twenty-first century. The economic and political 
uncertainties coupled with the pandemic has brought about a massive recession, evident by 
the severe contraction of –5.6 per cent of Malaysia’s GDP in 2020.2 The lifting of covid-19 
restrictions infused temporary optimism when various economic sectors were given the green 
light to operate full-swing, only for the prospects of full recovery to be clouded by other 
factors, such as the war, rising inflation and persistent supply chain disruptions. Given the 
interconnectedness of global economies, the crash of an economic sector can cause one’s 
investment portfolio to take a hit. The need to have holistic, well-rounded strategies for 
wealth and succession management has never been as important. Steps must be taken to 
ensure that fortunes made in good times can survive the ravages of the bad. To illustrate, 
despite the upward growth of different sectors in 2022, the combined wealth of the top 50 
richest Malaysians is reported to have fallen 10 per cent from a year ago.3

More than ever, high net worth (HNW) individuals are increasingly aware of the 
importance of wealth succession, which inevitably involves efficient tax planning and 
proper estate management. However, despite the clear abundance of wealth controlled by 
Malaysia’s top 1 per cent, the potential for Malaysia to develop into an attractive centre for 
local and global wealth management remains largely untapped. Neighbouring jurisdictions 
such as Singapore and Hong Kong remain comparatively more successful, and the regulatory 
landscape in Malaysia has remained largely unchanged. To drive Malaysia to be a meaningful 
hub for wealth management, there is an urgent need for reforms. Perceived underlying 
concerns with an aggressive tax authority must also be addressed. Investors can be expected 
to remain taciturn even with the promise of incentives and allowances, when these are often 
hotspots in tax audits and investigations commenced by the Inland Revenue Board (IRB). 

1 S M Shanmugam, Jason Tan Jia Xin and Ivy Ling Yieng Ping are partners and Chris Toh Pei Roo is a senior 
associate at Lee Hishammuddin Allen & Gledhill. The authors wish to thank Shona Anne Thomas for her 
assistance with this chapter. 

2 See ISEAS Commentary 2022/53: https://www.iseas.edu.sg/articles-commentaries/iseas-perspective/ 
2022-53-uncertainties-in-malaysias-economic-recovery-cassey-lee/.

3 See Free Malaysia Today report (9 June 2022): https://www.freemalaysiatoday.com/category/
nation/2022/06/09/wealth-of-malaysias-50-richest-tycoons-down-10/.
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II TAX

i Personal taxation

Personal taxation in Malaysia is primarily governed by the Income Tax Act 1967 (ITA). 
Unlike the United States, for instance, the scope of taxation in Malaysia is based on a 
territorial system. 

From year of assessment (YA) 2004 onwards, an individual, whether or not a resident, 
would be taxed on income accruing in or derived from Malaysia.4 Although the residence 
status of an individual taxpayer does not affect the scope of individual taxation, resident 
individuals enjoy certain advantages over non-resident individuals such as personal reliefs, tax 
liabilities at graduated tax rates (where tax is charged progressively from the first 5,000 ringgit 
earned) and relief from double taxation (as afforded by double taxation agreements). On the 
contrary, non-resident individuals are taxed at a flat rate of 30 per cent on their income5 from 
business, trade or profession, employment, interest and rents. An individual is resident in 
Malaysia for the basis year for a particular year of assessment if he or she is in Malaysia in that 
basis year for a period or periods amounting in total to 182 days or more.

The highest tax rate for a resident individual is now 30 per cent on annual income in 
excess of 2 million ringgit.6 As there is currently no inheritance tax or capital gains tax in 
Malaysia, the common types of taxable income for individual taxpayers are income from 
business or profession, employment, rent, royalties, pensions and annuities.

Employment income of an individual is deemed to be derived from Malaysia if the 
employment is exercised in Malaysia.7 Under the ITA,8 employment is defined as employment 
in which the relationship of master and servant subsists; or any appointment or office, 
whether public or not, and whether or not that relationship subsists, for which remuneration 
is payable.

Common types of employment income include, inter alia, wages, salary, remuneration, 
holiday pay, commission, bonus, gratuity, perquisite, allowance (whether in monetary form 
or otherwise), employment benefits or amenity, enjoyment of accommodation provided by 
an employer and compensation for loss of employment.9

A partnership and a sole proprietorship are not recognised as separate legal entities from 
the individuals who form it for Malaysian income tax purposes. Accordingly, the income 
derived from sole proprietorships and partnerships will be taxed at graduated rates at the 
individual level. In a partnership, each partner is assessed based on his or her share of the 
partnership income as if it is a sole proprietorship business. Each partner has to include his 
or her share of the partnership income in his or her personal tax return.10 However, it is the 
precedent partner of the partnership who is required to file a return on the partnership’s 
income (Form P) on an annual basis.11

The Malaysian government previously announced in Budget 2022 that Malaysian 
taxpayers would be taxed on their foreign-sourced income received in Malaysia with effect 

4 Section 3 of the ITA and Paragraph 28, Schedule 6 of the Income Tax Act 1967.
5 Paragraph 1A, Schedule 1 of the Income Tax Act 1967.
6 Paragraph 1, Schedule 1 of the Income Tax Act 1967 (Revised 1971).
7 Section 13(2)(a) of the Income Tax Act 1967.
8 Section 2(1) of the Income Tax Act 1967.
9 Section 13(1) of the Income Tax Act 1967.
10 Section 55 of the Income Tax Act 1967.
11 Section 86(1) of the Income Tax Act 1967. 
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from January 2022. The sudden announcement together with uncertainties over the scope of 
implementation prompted the introduction of a ‘Special Program for Remittance of Foreign 
Income’ by the IRB in November 2021. The Special Program was scheduled to run from 
January to June 2022, during which remittance of foreign income back in Malaysia would 
be taxed at the rate of 3 per cent. In the time-honoured tradition of policy U-turns by 
governments worldwide, however, the Malaysian government has since announced that it 
would be exempting foreign-sourced income for individual taxpayers until December 2026. 
The details of this exemption have yet to be made clear at the time of writing. 

ii Gift 

As a general rule, personal gifts are not taxable in Malaysia. However, where a gift received is 
incidental to an office, employment or service performed, the gift received would be taxable. 
If the gift involved is a property made inter vivos, the transfer of the property may attract 
stamp duty. The government recognises that family members, especially as between parents, 
children and spouses, often transfer properties to one another out of love and affection 
and without any monetary consideration. Accordingly, a 50 per cent remission is given on 
stamp duty chargeable on any instrument of transfer executed between parents and children 
provided that the recipient is a Malaysian citizen.12 Further, any instrument of transfer for 
properties executed between spouses are fully exempted from stamp duty.13

Although there is no capital gains tax in Malaysia, gains derived from disposal of 
real property or shares in a real property company are subject to real property gains tax 
(RPGT). The transfer of assets between spouses, parents and children, or grandparents and 
grandchildren, will not attract RPGT if the disposer is a citizen, as the disposer shall be 
deemed to have received no gains and suffered no loss.14

iii Succession

As mentioned earlier, there is currently no inheritance tax in Malaysia, the Estate Duty 
Enactment 1941 having been repealed many years ago on 1 November 1991. Although there 
have been some discussions by the previous administration (the Pakatan Harapan government) 
on the possible reintroduction of wealth and inheritance tax,15 there is no concrete proposal 
by the current Perikatan Nasional government to do so, to date. In this regard, Malaysia does 
not currently impose taxes on the accumulated wealth of a deceased individual. The executor 
is required to notify the IRB of the demise of the deceased and file the tax returns for the 
estate of the deceased until completion of the administration of the estate.

In general, gratuities, employees’ provident fund withdrawals, life insurance payments 
and distributions made to beneficiaries are not taxable under the ITA. However, where 
annuities are payable by an executor of a deceased individual, the annuities would be taxable 
in the hands of the recipients.16

12 Stamp Duty (Remission) (No. 2) Order 2019 (PU (A) 369).
13 Stamp Duty (Exemption) (No. 10) Order 2007 (PU (A) 420).
14 Paragraph 12, Schedule 2 of the Real Property Gains Tax Act 1976.
15 See New Straits Times report (13 October 2019): www.nst.com.my/opinion/letters/2019/10/529351/

impose-wealthinheritance-taxes.
16 Sections 4(e) and 64(3)(b) of the Income Tax Act 1967.
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As for RPGT, the devolution of the assets of a deceased person on his or her executor 
or legatee under a will or intestacy, or on the trustees of a trust created under his or her will, 
similarly does not attract RPGT as the disposal price of the property would be deemed equal 
to the acquisition price in such a case.17

iv Cross-border developments

When an individual who derives income from Malaysia is a foreign national or resident 
of another country, income tax may be payable in both Malaysia and the other country. 
In Malaysia, the Ministry of Finance is empowered under the ITA to enter into a double 
taxation agreement (DTA) with any other country to avoid double taxation.18 Currently, 
Malaysia has 74 effective DTAs while six other DTAs have been gazetted but have yet to 
come into force.19

For resident individuals, a bilateral relief will be given for foreign tax imposed on 
income taxable in Malaysia if there is a DTA in place. If there is no DTA in place, a unilateral 
tax relief may be given to a resident individual for foreign tax imposed on income derived 
in Malaysia. The tax relief is deducted against the total tax chargeable in arriving at the 
tax payable.

For non-resident individuals, the IRB has issued Public Ruling No. 2/2012 on Tax 
Treaty Relief for Foreign Nationals Working in Malaysia. The employment article-dependent 
personal service article in the DTA generally allocates taxing rights of employment income to 
the country of source (where the employment is exercised) or the country of residence (where 
the employee resides) on income from employment. Income from employment derived by 
an individual who is a resident of a contracting country may be taxed in another country if 
the employment is exercised in that other country. However, where employment in the other 
country is on a short-term basis, an exemption would be granted if the following conditions 
are met (the conditions may vary from country to country):
a the foreign national is present for a period not exceeding 183 days in Malaysia in 

aggregate in any 12-month period commencing or ending in the fiscal year concerned;
b the remuneration of the foreign national working in Malaysia is paid by or on behalf of 

an employer who is not a resident of Malaysia; or
c remuneration is not borne by a resident or permanent establishment in Malaysia.

If any of the above is not satisfied, the employment income of the foreign national will be 
subject to tax in Malaysia.

Following Malaysia’s entry into the OECD Inclusive Framework on Base Erosion and 
Profit Shifting as an Associate Member in 2017,20 Malaysia has committed to implementing 
and adhering to this international standard. 

Malaysia has recently deposited its instrument of rectification with the OECD, having 
signed the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent 
Base Erosion and Profit Shifting (MLI) and gazetted an order last year. The MLI officially 

17 Paragraph 3(1)(a), Schedule 2 of the Real Property Gains Tax Act 1976.
18 Section 132 of the Income Tax Act 1967.
19 See Inland Revenue Board Website: https://www.hasil.gov.my/en/international/double-taxation-

agreement/.
20 See Inclusive Framework on BEPS (Progress Report July 2016–June 2017): https://www.oecd.org/tax/beps/

inclusive-framework-on-BEPS-progress-report-july-2016-june-2017.pdf.
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came into force on 1 June 2021. In general, the MLI provisions will take effect six months 
from the latest of the dates on which the MLI enters into force for the treaty partners. As of 
February 2021, 48 of Malaysia’s DTAs would be affected by the MLI, including those entered 
into with Australia, China, the UK, Japan and New Zealand.

The principle purpose test introduced by the MLI has the effect of denying a treaty 
benefit if it is reasonable to conclude, having regard to all relevant facts and circumstances, that 
obtaining that benefit was one of the principle purposes of any arrangement or transaction 
that resulted directly or indirectly in that benefit.21 The test prevents persons from enjoying 
benefits under the relevant DTA, which encompasses all limitations on taxation imposed on 
a country under the DTA, such as tax reduction, exemption, deferral or refund, and relief 
from double taxation.

Another key action plan laid out by the OECD is the automatic exchange of information 
between tax authorities. A common reporting standard had been developed by the OECD as 
a single global standard for this purpose.

In line with the above, Malaysia has enacted the Income Tax (Automatic Exchange of 
Financial Account Information) Rules 2016, Income Tax (Automatic Exchange of Financial 
Account Information (Amendment)) Rules 2017 and Labuan Business Activity (Automatic 
Exchange of Financial Account Information) Regulations 2018, which compel Malaysian 
financial institutions to collect and report to the IRB financial information of non-residents. 
The IRB will exchange this information with participating foreign tax authorities in the 
non-residents’ home countries. In turn, the IRB would receive financial account information 
on Malaysian residents from other countries’ tax authorities, thus reducing opportunities for 
offshore tax evasion. As of 14 January 2022, there are 75 reportable jurisdictions, including 
Australia, China, Switzerland and the United Kingdom.22 

Apart from financial information, where there is a DTA in place, the Income Tax 
(Exchange of Information) Rules 2011 allow foreign tax authorities to request information 
about any person from the IRB. The request must include, among other things, the identity 
of the person, the period of information requested, a statement of the information sought, 
the tax purpose for which the information is requested, and the grounds for believing that 
the information requested is found in Malaysia or is in the possession or control of a person 
within the jurisdiction of Malaysia. 

III SUCCESSION

i Overview

As a former settlement of the British empire, Malaysia is heavily guided by English common 
law.23 The fundamental principle of English succession law – freedom of testamentary 
disposition – is therefore applicable in Malaysia but limited to non-Muslims.24 

21 Article 7(1) of MLI. 
22 The IRB Common Reporting Standard List of Reportable Jurisdictions. Updated on 14 January 2022. See 

here: https://phl.hasil.gov.my/pdf/pdfam/LIST_OF_REPORTABLE_JURISDICTIONS_2022.pdf.
23 Section 3 of the Civil Law Act 1956 (Revised 1972).
24 Section 2 (2) of the Wills Act 1959 (Revised 1988).
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Non-Muslim

So long as a valid will is in place, a non-Muslim may dispose the estate to whomever he 
or she wishes without being subjected to forced heirship rules.25 The validity of a will is 
dependent on the testator meeting the requirements stipulated under the Wills Act 1959 
(i.e., the testator is at least 18 years of age and of sound mind; the will is in writing; and the 
will is executed by the testator before two witnesses who are not beneficiaries to the estate).26 
A will is automatically revoked upon marriage27 or upon conversion to Islam. In the case of 
the former, unless the will contains a ‘contemplation of marriage’ clause, the testator should 
prepare a new will. The importance of a will is manifold. Among other things, it facilitates 
fast and cost-efficient administration of the estate, whereas the lack of it may result in estates 
being left unclaimed.28 

In the absence of a valid will or where there is intestacy, distribution of the estate of the 
deceased (non-Muslim) is governed by the Distribution Act 1958.29 In the state of Sarawak, 
the Distribution Act 1958 has been modified by the Modification of Laws (Distribution Act 
1958) (Extension To The State of Sarawak) Order 1986, which provides that it shall also 
not apply to the distribution of the estate of any natives30 of Sarawak31 as native customs 
are recognised for the purposes of distribution.32 If a deceased was domiciled in a foreign 
country at the time of his or her death, the distribution of movable property (e.g., shares, 
cash, vehicles and jewellery) shall be regulated by the law of that foreign country.33 

The rules on distribution in Malaysia recognise seven classes of family members that 
are entitled to the estate, each ranked in order of priority.34 In the event the deceased died 
without any surviving relatives as classified under the Distribution Act 1958, the government 
shall be entitled to the whole of the estate.

25 For Muslims, this is subject to conditions imposed by shariah law.
26 The key requirements are that the testator must be at least 18 years of age, be of sound mind, have the will 

in writing and sign the will before two witnesses who are not the beneficiaries of the estate.
27 The exception to this rule is where the will expressly contains a ‘contemplation of marriage’ clause. (Do you 

need to cite the section? it is Section 12 of the Wills Act 1959.)
28 According to former Natural Resources and Environment Deputy Minister, Datuk Hamim Samuri, in a 

news report in The Star on 3 February 2016, as of February 2016, estates of the deceased worth 60 billion 
ringgit have not been claimed by their heirs since the country’s independence. See www.thestar.com.my/
metro/community/2016/02/03/estates-worth-rm60bil-left-unclaimed/.

29 Section 2 of the Distribution Act 1958 (Revised 1983). 
30 This includes the Iban, Bidayuh, Kenyah, Kayan, Kedayan, Lunbawang, Punan, Bisayah, Kelabit, Berawan, 

Kejaman, Ukit, Sekapan, Melanau and Penan.
31 Section 2 of the Modification of Laws (Distribution Act 1958) (Extension to the State of Sarawak) Order 

1986. (PUA 446/ 1986), Also see: Siagawati Zaenal Arifin (the widow of the deceased’s of Rh Kiseng) v. 
Selevyster Alex ak Atei (the administrator of the estate of Atei ak Deli (the deceased) who died intestate) & 
Anor [2021] MLJU 117, Paragraphs 8 to 17.

32 A recent case is Siagawati Zaenal Arifin (the widow of the deceased’s of Rh Kiseng) v. Selevyster Alex ak Atei 
(the administrator of the estate of Atei ak Deli (the deceased) who died intestate) & Anor [2021] MLJU 117, 
(HC). Also see Jagai Anak Nan v. Nanai Anak Meluda (2013) 7 BLR 46.

33 Section 4 of the Distribution Act 1958. 
34 Section 6 of the Distribution Act 1958 and also Yap Kee Par v. Molly Yap & Ors [1996] 4 MLJ 219, (HC).
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Muslim

The law of succession for Muslims in Malaysia is governed by Islamic personal and family 
law (i.e., shariah law).35 As distribution of inheritance and the proportioning of assets for 
Muslims are to be in accordance with the faraid principle,36 only one-third of the total value 
of the estate may be distributed to persons other than the Quranic heirs by way of an Islamic 
will (without obtaining the consent of each and every Quranic heir).37 

Administration of estate

Following the death of the deceased, it is important to obtain letters of representation 
pursuant to the Probate and Administration Act 1959 to deal with the assets of the deceased. 
Institutions such as banks and the land office are unlikely to entertain applications pertaining 
to assets of the deceased. Depending on whether the deceased died testate or intestate, an 
application for either probate or letters of administration is to be filed at the High Court. 
Over the past few years, the Malaysian judiciary has ramped up speed in attending to and 
disposing of cases. This has resulted in applicants obtaining grant of probate or letters of 
administration within a month or two of filing.38 

In certain circumstances, upon an application being made, the Malaysian courts also 
have the discretionary power under the Inheritance (Family Provisions) Act 1971 to make 
reasonable provisions for the maintenance of dependant family members of the deceased.39 
This is irrespective of provisions made under the will as well as entitlement under intestacy law.

Additionally, to simplify the process for an intestate estate consisting of immovable 
property (wholly or partly) not exceeding 2 million ringgit, there is also the Small Estates 
Distribution Act 1955. This enables any person interested in a small estate as a beneficiary 
or a creditor to lodge a petition at the relevant district land office without the need to engage 
advocates.40 In granting the distribution order under this mechanism, the land administrator 
will ensure that it is in accordance with the Distribution Act 1958 or the Faraid law.

ii Key changes and applicable changes affecting personal property

No major changes to the law of succession have taken place in recent years. The last significant 
development were the amendments to the Distribution Act 1958 by parliament in 1997.41 
These amendments, among other things, recognised equality between genders and also 
improved the rights of parents of an intestate deceased and the rights of the children of a 
deceased intestate woman.42

35 Article 121 (1A) of the Federal Constitution of Malaysia.
36 This is clearly provided in the Surah An-Nisa of the Quran and the Hadith.
37 In Shaik Abdul Latiff v. Elias Bux (1915), Edmonds J C held: ‘Under the law of Islam, a testator has the 

power to dispose by will of not more than one-third of the property belonging to him at the time of death 
(see Syed Ameer Ali’s Minhaj et Talibin (3rd Ed) Vol 1 at p 525 and Howard’s Minhaj et Talibin at p 260.) 
The residue of such property must descend in fixed portions to those whom Mohammedan law declares to 
be his or her heirs unless the heirs consent to a deviation from this rule.’

38 In cases where the application for grant of probate or letters of administration is non-contentious in nature 
and all papers are in order.

39 Section 3 of the Inheritance (Family Provisions) Act 1971.
40 Section 31(1) of the Small Estates Distribution Act 1955 (Revised 1972).
41 Distribution (Amendment) Act 1997.
42 Section 6 of the Distribution (Amendment) Act 1997.
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iii Cross-border developments

As a member of the Commonwealth, Malaysia allows the re-sealing of a foreign probate or 
letters of administration granted by a court of competent jurisdiction in a Commonwealth 
Member State, and the same can be done vice versa.43 

Unlike the EU Regulation on Succession and Wills,44 the Association of Southeast 
Asian Nations (ASEAN), of which Malaysia is a part, has not executed a treaty of any kind 
that recognises cross-border laws of succession. As only three out of 10 ASEAN Member 
States are part of the Commonwealth, there is no legislation that facilitates easy cross-border 
administration of estates with the remaining seven. With globalisation 4.0 underway,45 it is 
high time for ASEAN countries to work towards harmonising their laws of succession. 

IV WEALTH STRUCTURING AND REGULATION

There is a Chinese adage that goes ‘Wealth does not survive three generations’. Legal 
development over the decades, however, has seen the rise of a multitude of instruments to 
cater towards a diverse range of wealth structuring needs. Individuals who simply wish to 
have some basic form of estate planning in place can opt for relatively simple options like 
wills, while HNW individuals may employ more sophisticated devices such as trusts and 
foundations to achieve a wider range of objectives, including asset protection, spendthrift 
protection, tax planning and succession planning. Malaysians are generally better aware these 
days of the benefits of having a will and the complications that can arise for the families of 
those who have died intestate. Meanwhile, Malaysia’s offshore (Labuan) wealth structuring 
options are also becoming increasingly viable choices for HNW individuals and families.

i Common vehicles for wealth structuring 

Onshore

Besides creating a will (as addressed above) for the purposes of estate planning, another 
common vehicle for onshore wealth structuring is the creation of trusts.

Trusts 

Trusts are instruments that can be set up for long-term wealth management purposes during 
the settlor’s lifetime. Settlors are individuals who settle (i.e., create) a trust by setting aside 
assets to be held by trustees on behalf of the beneficiaries to the trust. While allowing settlors 
to ensure that the arrangement instituted reflects their wishes during their lifetime, some 
settlors may not appreciate the loss of control they would have over the trust assets, which is 
a necessary element for a trust to be properly constituted.

Trusts also do not require court approval to set up and implement (unlike the grant of 
representation required for the execution of a will) provided that the statutory requirements46 

43 Section 52 of the Probate and Administration Act 1959 (Revised 1972).
44 Regulation (EU) No. 650/2012 of the European Parliament and of the Council of 4 July 2012 creates a 

European certificate of succession recognised by its participating Member States (Denmark and Ireland do 
not participate in the regulation). 

45 World Economic Forum (April 2019) Globalization 4.0: Shaping a New Global Architecture in the Age of 
the Fourth Industrial Revolution.

46 Trustee Act 1949 (Revised 1978); for example, as to the limitation of the number of trustees.
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are duly complied with. The court will, however, maintain a supervisory jurisdiction over the 
trust, and beneficiaries may exercise their rights against the trustees by recourse to the courts 
where aggrieved.47 Trusts can take myriad forms, such as fixed trusts (where the entitlement 
of the beneficiaries is fixed by the settlor through the terms of the trust) or discretionary 
trusts (where the trustees are given some degree of discretion on the distribution of trust 
property or income to the beneficiaries), or combinations of both. Trusts and wills are not 
mutually exclusive instruments, and individuals may find a combination of both to be useful 
in meeting their particular needs. 

Tax treatment 

While a trust exists, the trustees shall be regarded as the trust body for income tax purposes 
and treated as a chargeable person under the ITA.48 The income of the trust is subject to tax 
separately from the income received by the beneficiaries, with income from any source forming 
part of the trust property being treated as income of the trust and with any entitlement of a 
beneficiary under a trust being treated as his or her source of income under the trust.

A trust will only be regarded as resident in Malaysia for the basis year of a year of 
assessment if any of the trustees were resident for that basis year.49 However, where the trust 
was created outside Malaysia by a non-Malaysian person or persons, the income of the 
trust had been wholly derived from outside Malaysia in that basis year, the trust had been 
administered for the whole of that basis year outside Malaysia, and at least one-half of the 
number of trustees had not been resident in Malaysia for that basis year, the trust shall not 
be regarded as resident in Malaysia for that basis year.50 Income tax is charged on the trust 
body at a fixed rate of 24 per cent of its chargeable income,51 similar to the tax rate charged 
on a company. 

Offshore 

Labuan trusts
In addition to onshore trusts, resident or non-resident private wealth clients also have 
the option of setting up trusts in the Federal Territory of Labuan, Malaysia’s offshore 
jurisdiction. Labuan trusts are governed by the Labuan Trusts Act 1996 (LTA) and cannot 
include Malaysian property as part of the trust property unless prior approval is obtained 
from the Labuan Financial Services Authority, or unless the trust is established for charitable 
purposes.52 Where trust property includes Malaysian property, any income from the trust 

47 See, for example, Schmidt v. Rosewood Trust Ltd [2003] 2 AC 709. English common law is applicable in 
Malaysia by virtue of Section 3 of the Civil Law Act 1956.

48 Section 61(1)(a) of the Income Tax Act 1967. Similarly, under the Real Property Gains Tax Act 1976 
(RPGT Act), the disposal of a trust asset is to be treated as a disposal by the trustee and it is the trustee 
who would be assessable and chargeable with RPGT. This was confirmed in March 2021 by the Special 
Commissioners of Income Tax (SCIT). The SCIT held in A v. Ketua Pengarah Hasil Dalam Negeri 
(unreported) that the IRB should not have raised RPGT assessments against the real estate investment trust 
as it was the trustee that should have been chargeable with tax.

49 Section 61(3) of the Income Tax Act 1967.
50 ibid.
51 Paragraph 2(c), Schedule 1 of the Income Tax Act 1967.
52 Section 7(2) of the Labuan Trusts Act 1996.
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property shall be subject to the ITA.53 Where trust property does not include Malaysian 
property, any income from the trust property would be subject to tax under the Labuan 
Business Activity Tax Act 1990 (LBATA).54 In the case of a trust that includes both Malaysian 
and non-Malaysian property, it appears from the wording of the LTA that the entire income 
of the trust would be subject to the ITA.

Importantly, unlike the Trustees Act 1949 for onshore trusts, the LTA expressly 
provides for the appointment of a protector55 who must be consulted by the trustee in 
the exercise of his or her powers under the trust. The appointment of a protector may be 
desirable for settlors who wish to maintain a degree of control and supervision over the 
trustees in the management and administration of the trust. Further, the LTA also allows 
for the establishment of Labuan special trusts.56 In essence, Labuan special trusts allow for 
company shares to be held indefinitely by the trust while still allowing the company to be run 
and managed by its directors without intervention of the trustee. Unlike onshore trusts or 
normal Labuan trusts, trustees of Labuan special trusts also have significantly limited duties 
and liabilities in respect of their role over the trusts.

Foundations

In addition, the Labuan Foundations Act 2010 allows for the establishment of foundations as 
an alternative to trusts. Similar to trusts, the property of a foundation ceases to be the property 
of a founder (in the case of trusts, the settlor) upon endowment to the Labuan foundation. 
However, unlike a trust where the legal and beneficial ownership is split between the trustee 
and the beneficiary, the Labuan foundation will hold both the legal and beneficial title of its 
property. Further, for individuals who desire more control than is possible under the trust 
(even with the incorporation of a letter of wishes or protectors), the Labuan foundation may 
appear attractive by allowing him or her to draft the charter of the foundation in accordance 
with his or her wishes. A founder of a Labuan foundation may also be appointed as a council 
member.57 Labuan foundations are also subject to the LBATA 1990 with tax imposed at a 
rate of 3 per cent for Labuan trading activities, while Labuan non-trading activities will not 
be chargeable to tax in Labuan.

ii Regulation 

The use of private wealth structuring devices like trusts has come under increasing scrutiny 
and regulatory pressure in recent years, with their secretive nature creating concerns regarding 
money laundering and tax avoidance. 

In Malaysia, the Anti-Money Laundering, Anti-Terrorism Financing and Proceeds of 
Unlawful Activities Act 2001 has endowed the authorities with wide powers to investigate 
and prevent money laundering and terrorism financing offences, and the freezing, seizure and 
forfeiture of property involved in such offences. 

In terms of tax avoidance concerns, the Director General of Inland Revenue has the 
power to disregard transactions that he or she believes have the effect of directly or indirectly 

53 Section 7(5) of the Labuan Trusts Act 1996.
54 Tax is imposed at a rate of 3 per cent for Labuan trading activity and non-chargeable in respect of 

non-trading activity.
55 Section 35 of the Labuan Trusts Act 1996.
56 Part IVA of the Labuan Trusts Act 1996.
57 Section 25 of the Labuan Foundations Act 2010.
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avoiding the incidence of tax.58 In Malaysia, this provision has not been invoked to directly 
challenge the validity of a trust, either against the settlor or the trust body. However, the 
Malaysian courts59 have followed the jurisprudence of other Commonwealth jurisdictions 
in distinguishing between tax avoidance and tax mitigation to hold that taxpayers have the 
freedom to structure transactions to their best tax advantage. Accordingly, provided that the 
statutory and common law obligations are complied with, the achievement of tax benefits 
through the use of trusts by private clients should be regarded as legitimate. 

As discussed above, the courts maintain a supervisory jurisdiction over trusts and 
beneficiaries may exercise their rights against the trustees including, among other things, 
the right to inspect trust documents and accounts. The courts can also appoint new trustees 
where it is expedient to do so, including where previous trustees have to be substituted by 
virtue of their imprisonment or bankruptcy. The courts will, however, only assist those 
who go to them with ‘clean hands’ and will not, for instance, enforce a trust arrangement 
entered into for illegal purposes such as for the purpose of circumventing state restrictions 
on land ownership.60

V OUTLOOK AND CONCLUSIONS

Wealth structuring and succession planning may not seem like the highest of priorities in 
a period where sectors are rebounding, following the reopening of international borders. 
However, it is important not to lose sight of proper wealth and estate management, so as to 
be prepared for any unprecedented crisis in the future. This is especially so after the triple 
crises experienced just a year ago.

Among the tax reforms and proposals that have been discussed in the public forum 
in the past year is the possible reintroduction of wealth and inheritance tax.61 While such 
proposals remain conceptual at this juncture, HNW individuals should consider whether 
they have adequate wealth management structures in place to ensure that they will not be 
unduly affected by such reforms, and also review existing structures on an ongoing basis to 
ensure that they remain tax-efficient. In light of the rise of the domestic economic activities 
which will see a surge in investments, trustees should always ensure that their choice of 
investments remains in line with their duties under the Trustees Act 1949.62

58 Section 140 of the Income Tax Act 1967.
59 See Sabah Berjaya Sdn Bhd v. Ketua Pengarah Jabatan Hasil Dalam Negeri [1999] 3 CLJ 587; Ensco Gerudi 

(M) Sdn Bhd v. Ketua Pengarah Hasil Dalam Negeri (unreported).
60 Malayan Banking Berhad v. Neway Development Sdn Bhd & Ors [2017] 9 CLJ 401.
61 www.malaysiakini.com/letters/495199.
62 Section 6 of the Trustees Act 1949.
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